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It may be premised, that the enemy, and 
those powers under his control, or who take 
his part, have no right to interfere in this dis- 
cussion. This title is confined exclusively to 
two parties — the neutrals, and the people of 
these realms. The former have a right to de- 
mand whether our late proceedings are justified 
by the law of nations ; the latter are entitled 
to ask if thosd" proceedings are consistent with 
the municipal law of England. They have a 
further right to demand if they shall be in- 
jured or benefited by this new system. These 
three questions it is proposed to examine in 
their order. 



I. Are the late Orders consistent with the 
law of nations ? « 

As no man can pretepd that England has 
a right to seize neutral ships, unless they are 
found carrying contraband of war, or at- 
tempti'ng to violate an actual blockade, the 
defenders of the Orders have the burden of 
the proof; and they must shew that there 
was a just cause, for attacking in this man- 
ner the undoubted rights of neutral nations. 
The only cause which can be assigned, is that 
France had previously done the same, and that 
neutrals acquiesced initj therefore we are justi- 
fied in retaliating upon France, This is however 
quite inconsistent with fact. France, by a 
decree, Nov. 21, 1806, declared generally^ 
*^* that the British isles are in a state of 
blockade;" with several particular clauses, 
explaining what sort of blockade this was 
to be *. The seventh claqse alone prohibits 
intercourse between England and neutrals j 
and that, only by ordering that no vessel 
from an English port, shall enter a French 
port. It does not even declare such vessel, 
if actually within a French port, to be seize-^ 
able. General Armstrong, the American mi- 
nister at Paris, demanded, if the decree sub- 
jected to capture, neutral vessels found at 

•See Appendixr 
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♦ei, on tlheir voyage to, or from tngland } 
In short, he asked whether the term blocks 
^ade, in the first article of the decree, was 
\ised in its ordinary sense? The answer of 
M. D^crfes, the minister of marine, (dated 
Dec. 24.) was, that the decree did not ^vib^ect 
)5uch ships to seizure ; and that nothing in 
the decree was intended to infringe on the 
rights of neutrals, as either estabHshed by 
treaties, or by the common law of nations *. 
In other words, the decree, as so explained, 
t)nly prohibited neutral vessels from entering 
a French port after having cleared out at an 
English one. This prohibition is strictly 
consistent with the law of nations. If is iii- 
ffnitely more so than our rule of the war 175^ ; 
it is exactly in the nature of our Navigation 
Act. The explanation was acted upon at 
least down to last September, when an Ameri-- 
can vessel being captured, was released by the 
French courts in virtue of it. Some persons 
deny tliat it ever was departed from ; but all 
are agreed, that time was not given for 
America to acquiesce or resist In Octo- 
ber, say some people, France condemned 
Americans taken in the voyag^to and from 
England. If so, the same persons admit that' 
America would probably have resented this 

• See Appendix. 



/ 



tfeadi of the law of t>ations. hx any rate, lon^ 
before it could be known that the intelligence 
of this illegal proceeding had been received in 
America, our orders are issued. Now upon 
America, we had no right to retaliate, until 
she should fully acq^uiesce in the new and 
confessedly illegal conduct of France. 

Indeed it cannot be pretended that the oif- 
ders were is^ed in consequence of the French 
Government, actiivg upon a new construction 
of their decree ; for it is perfectly well known 
that the report of this change of conduct had 
not reached England on the tleroenth of No- 
^vembep, nor until some days after the orders 
were*^ published; and we are greatly misin- 
formed if any of the King's Ministers, in con- 
ferences with the mercantile bodies who 
addressed them on the subject, ever hinted at 
the report alluded to, or cited^ in justification 
of their measures, any thing further than the 
words of the original decree, as explained by 
themselves. They knew of no variation, or 
alleged variation, in the conduct of the enemy 
with respect to that decree, until after the or- 
ders were passed and promulgated* Far, 
therefore, filJm giving the neutrals time to ac- 
quiesce or resist, our government proceeded 
to retaliate before they themselves knew that 



the enemy had in the stnallest degree deviated 
from the strict law of nations. 

But admitting that America should, (con* 
trary to all probability ) have acquiesced in the 
decree of November 21, 1806 :-^The French 
blockade consisted of two parts, according to 
the explanation of it, for which the defenders 
of our orders contend, — a seizure of neutrals 
entering French ports, after clearing^'ont from 
English ports, — and a seizure of neutrals oa 
the voyage to or from England, The former 
part France could execute ; but she had a per- 
fect right to do so by the law of nations. Th^ 
htter part she- could not enforce, in any but 
the most trifling degree; and, though illegal. 
It was sure to become nugatory. Therefore, 
even if America had acquiesced in it, she would 
only have received an insult, which could injure 
herself but little, and England not M all. We 
have no right whatever to retaliate upon a 
neutral for suffering himself to be affronted, or 
for putting up with even an injury, unless 
that injury either benefits'our enemy or hurts 
ourselves. . This is involved in the very meanr 
^ng of the neutral and belligerent relations. 

Further, our owa rule of the war 1756, 
Justifies the greater part of the French decree, 
admitting the explanation contended for. The 
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trade which Americans (for example, ) carry oil 
between almost all the belligerent countries and 
England is, during peace, illegal. By the naviga- 
tion act, they may export English goods to those 
countries; but they cannot import their goods 
from thence. At the commencement of the 
war an act is passed authorizing the King to 
suspend this part of the navigation law, (4S- 
Geo. III. c. 153.) Therefore, according ta 
the rule 17S6, this trade of the Americans 
may be stopped by France without any ille- 
gality, and should the Americans yield> still 
we have no right to complain. 

If we had any title to retaliate in the man- 
ner contended for, it could only be founded 
upon the right of annoying our enemy, or pre- 
venting the neutrals from assisting him. There- 
fore, it is utterly repugnant to the law of nations, 
to prevent the neutrals from trading directly 
with France, and then to allow them to tradd 
from this country to France. We may blockade 
France if she has blockaded us, and neutrals 
Lave acquiesced; but we cannot force the Ame* 
ricans to trade with France througb this coun- 
try, merely because they have ceased to trade 
with this country at the requisition of France. 
The utmost we can demand is that they should 
suffer as much from us^ as they bear from our 



enemies, and in the same way* We may re- 
taliate blockade for blockade^ but not mono- 
poly for blockade, or tribute and perquisite 
for blockade. This would be exacting not a 
'^ tooth for a. tooth,'' but " an eye for a tooth." 
Still more unjustifiable by the law of nations, 
are ouf detailed arrangements^ especially those 
respecting licences, and the gains arising from, 
and the undue preferences involved in them. 

The third order in Council, (Nov. IL) de- 
clares the sale of an enemy's ships to a neutral, 
to be illegal. The reasons assigned are, that 
France considers such a compact as illegal, 
and that she has covered her vessels by transfer- 
ences of this kind. It is evident that the latter 
of these is the only reason for our order, and it 
must be remarked that this is a practice adopted 
by England as far back as the beginning of 
last war. — The stat. 34 Geo. Ill c. 68. s. S2. 
enacts that British registered ships sold to fo- 
reigners, shall retain the privileges of British 
$hips, (i. e. the monopoly established by the 
navigation law) provided they are registered 
anew within a certain time, and lays down a 
variety of rules whereby this transaction may 
conveniently be carried on. 

The illegality of the last article of the first 
order, declaring all neutrals good prize which 



carry Certificates of origin^ is manifest. — The 
neutrals continue trading in our goods with 
some of their ships; apd avoid seizure by 
France as well as they can^ admitting that she 
enforces an illegal regulation ; but such ihips 
as they fit out without any British goods on 
boards are surely entitled to carry a certificate 
pf this fact, if they and their government 
please. Because France takes, or rather idly 
threatens to take, the ships laden with our 
goods, shall we be acting in retaliation by 
taking the ships that are laden with other 
gpods, and endeavour in their papers to sub-^ 
stantia^te this truth ? It would be retaliation, 
to take ships laden with French goods^ and to 
require that al Ineutrals should carry Certificates 
of their cargoes not being so composed. It 
is no retaliation to take ships laden with neu* 
tral goods, or with British goods, because they 
yield to the French regulation, and carry Cer- 
tificates, unless, indeed, the falsehood pf sqch 
certificates in the latter case may furnish any 
argument, which it can only do to the ei^emy, 
not to us. In a word, if we have any right to 
retaliate on America for acquiescing in the 
French measures, we must confine pyr ret^'- 
Ijatiqn to precisely, similar measures. We can 
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only ask the nputral to bear from us what ho 
has borne from our enemy. 

The Order in Council, January 7» 1807, is 
justified by the rule of the war 1756, of 
which it is scarcely an extension. 

The countries under the enemy's dominion, 
or in alliance with him, are there considered 
as enemy -s territory; and the trade from one 
port to another of thos^ different countries, as 
a coasting trade. The principle of the rule 
1756 is, that you h^ve a right io prevent a 
neutral from interfering with your just hosti- 
lity, and stepping in between your naval force . 
and your enemy's trade; for the purpose of 
screening it. The neutral screens most effec- 
tually the trade carried on between Holland 
and France, for example, if he engages his 
shipping in it, at a time when not a belligCr 
rent vessel can show itself upon the iSea be- 
tween those two countries. There may not 
have been any CT^press law in either state dur- 
ing peace, io prevent third parties from carrying 
on this commerce; but in point of fact, it must 
always have happened, that by far the greater 
part of the traffic between nations so circum- 
stanced, was carried on by their own Vessels an- 
tecedent to the war ; and the spirit pf the rule 
1756, is to prevent theenemy frooo benefiting by 
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agreat andsudden change of system, which shall 
throw his commerce, while the war lasts, under 
thq cover of the neutral flag. It may, however, 
be remarked, that the rule applies to almost all 
maritime states, still more closely. There are 
very few if any commercial countries in Europe, 
which have not adopted the principles of the 
English navigation law, and excluded as much 
as possible, from their carrying trade, the ves- 
«els of all foreign nations. We do not by any 
means contend for the rule 1756 ; but if that 
f ule is to be laid down at all, it clearly jus- 
tifies the Order January 7th, 1807. 

On theprinciple of retaliation, indeed^ recited 
in the preamble, it cannot be justified with re- 
spect to America; for it was issued before her ac- 
quiescence in the French decreecould be known. 
But as the English government had a right ante- 
cedently to that decree, to issue this order, the 
intention of retaliating is only stated as the mo- 
tive which induced the government to exercise 
a just right, formerly abstained from. Let 
it be observed too, that the nations under 
the influence of France, to whom the or- 
*der applies, had in some sort identified them- 
selves with her, by closely following her com- 
mands in all things — nay, suflTering her con- 
stantly to interfere with their piunicipal laws 
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respecting trade. A French proclamation was 
good law to plead in Hamburgh and Holland^ 
Italy and Spain. Those countries immediately 
adopted the decree of November 81 as their 
own; they were, in truth, excepting Spain, all 
filled with French troops, and in the habitual 
practice of receiving orders from Paris, through 
from a French commander or ambassador, as 
the provinces of Great Britain do from the 
seat of government *. 

It is not foreign to the purpose to add, that 
the principle of considering all ports under the 
enemy's power, as ports of the same country, 
has a precedent in the stat. 22, Geo. III. c. 78, 
which considers all the countries under the 
same sovereign, as the same country quoad the 
regulations of the Navigation Act. 

11. Are the late orders in council consist- 
ent with the municipal law, and constitutloa 
of the realm? 

It is an undoubted maxim of our consti- 
tution, that the traffic of the subject cannot; 
be restrained by act of parliament. Accord- 
ing to Lord Coke, freedom of trade is the 
birth-right of Englishmen. And it is evident, 
from our best authorities, that the right of 
interfering with commerce, sometimes exer* 

* Sec -Appendix, 
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(Kised, and m bad times pretty generally claim- 
ed by the crown, is now utterly obsolete, and 
contrary to the modern form of the consti- 
tution. 

The writ ne txeat regnum^ was expressly 
described by Lord Chancellor Talbot in 1734, 
as obsolete, at least in its original acceptation 
of a state writ (3. P. Williams 312), The 
5 Ric. IL C. 2. prohibiting all but the gran-** 
dees of the realm, soldiers and merchants, from 
going abroad without licence, was repealed by 
4Jac. I. c. 1. If the former statute was not 
quite useless, the latter must have taken away 
a prerogative then first granted the crown, 
and which at any rate never extended to 
merchants. Moreover the writ fie exeat regr 
ptinty was applied specifically to an indivir 
dual, and was not in the nature of a pror 
clamation'or edict, addressed to the whole or 
a class of the community. Lord C. J. Hale 
(De portibus marisy P. //. c 8. ) lays it down 

• • • 

that all orders of this sort, if issued by the 
prown, must be in times of extraordinary 
danger, and pro hac Dice. By magna charta^ 
cap. 30, no merchants, whether natives of 
foieigners, can be restrafned ftom entering 
pr {caving the realm, ^hiisi pubtke ante^prih 



hibid,'' aud Coke interprets puhlice to mead 
by statute, (ii Inst. 57.) 

Besides the 30th chapter of magna charta^ 
various statutes have been passed at different 
times in favour of merchant'-strangerSj and 
securing their privileges, as well as those of 
English merchants. By 27 Ed* III. Stat. 2. 
c. 2. and ilEd. III. c. 2. (statute of the staple) 
all merchants, except enemies, may come 
safely into England with their goods and 
merchandise, and dwell there and return 
thence. By 5 lUc. II. stat. 2. c. 1. merchant^ 
strangers are allowed to enter and depart 
from the realm at pleasure, and during their 
stay arc to be friendly entertained ; and by 
S Hen. IV. c. 7. alien-merchants are put on 
the same footing here, with denizens in fo- 
reign kingdoms. 

Various penalties have been attached to the 
offences of disturbing merchant-strangers 
residing in the realm, by 9 Ed. III. 1. 2 Ric. 
II. c. 1. 11 Ric. ILc. 7. 25 Ed. III. c. 1. and 
many others. By the first mentioned statute, 
if the magistrates of a borough refuse to give 
the foreign trader redress when demanded, 
the franchise of the place is forfeited to the 
King. Even alien-enemies resident as mer- 
chants, are favourably treated by our older 
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kvv. tey MagnaCharta, c. SO, tfiey are to be s«* 
cured in a kindly manner until it be seen how 
their sovereign treats the King's subjects re- 
siding in his dominions ; and by27,Ed. III. 
St. 2. c. 17. they iare allowed forty days of 
longer after the breaking out of a war, to 
settle their affairs and depart. 

The crown has frequently attem|)ted to 
J)revent, or otherwise regulate importation^ 
by its own authority ; but Hale observes that 
such proclamations were never eflfectual, and 
at any rate could lead to no forfeitures {Be 
Port. Mat. pt. It c. 8 and 9- ) The authority 
<of Lord Coke is equallj^ direct on this point* 
and not surely the less strong for the case 
which he cites in illustrating his opinion. Let- 
ters patent had been granted by the crown in 
the reign of Philip and Mary, prohibiting 
the importation of certain wines 5y foreigH 
^rchants, into any English port except 
that of Southampton. This prohibition be- 
ing broken through by some foreigners, th6 
Attorney General proceeded against them in 
the Exchequer by information; and the case 
beirtg argued in the Exchequer-chamber, all 
the judges gave an unanimous judgment for 
the defendants, their opinion being clear 
*' that the graunt made in restraint of landing 
the said wiaes is a restraint of the liberties 
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of tlie subject, and against the laws and sta- 
tutes of this realme." (1 Inst. 61.) Will 

. it be pretended in the reign of Geo. III. 
that the crown can prescribe what merchant 
strangers are to do in this realm, when the 
Judges of Philip and Mary, all in one voice, 
declared that it could not lawfully prevent 
them from coming here, or oblige them to 
trade in one port rather than in another? 
Will it be maintained, that because the 
crown, may declare war against a foreign 
prince, and make his subjects alien-enemie», 
therefore it may, without declaring war, im- 
pose restraints upon their conduct within the 
realm, when we see that it has no power 
whatever of preventing those subjects from 
trading in all parts of the realm, so long as 
peace subsists with their sovereign ? 

Prohibition^ of exportation have also beea 
often attempted by proclamation, chiefly in 
the case of arms during war, and corn during 
M'ar or famine ; but Hale says, that even hi 

, times of danger they were not much relied on. 
{Be Port Mar. pt II. c. 8 ) Edward III. in the 
41st year of his reign, attempted by proclama* 
tion to restrict exportation to English bottoms; 
but this was found ineffectual, says Hale, until 
statutes were passed, viz. 6 Ric. II. c. 3. and 
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6ilic. il. c. 8, 14 Ric. II. c. G. aiid 4 Ilefi; 
Vlli c. 10. (which was repealed by 1 Elizabetli 
c. 15. and other provisiond added, ) as also by 
5 Eliz. c. 5. atid 13 Eliz. c. 15. but tiie navi- 
gation act finally, according to Hale, proved 
effectual. This eminent lawyer concludes 
that the maximi ^'^uc la nierd soit ouverte^'\ 
(see 18 Edward III, c. 3.) is the ancient 
principle of our conrtitution, and that the 
ports can dnly be shut either against the 
trade of natives or of foreigners at amity with 
the crown, by statute. 

The .opinions of other lawyers, and th€^ 
practice of the constitution in later timeSi 
has been precisely consonant with this prin- 
ciple* In admitting of. the power of thci 
crown to lay an embargo, Lord C, J. Holt 
adds that it must be upon great emergencies; 
The authorities cited for thia power in the 
arguments of Mr, Hampden's counsel go only 
to prove its existence "in time of war and im- 
minent danger" ( 1 Sf^itfi Trials^ 540) meaning- 
evidently not merely a state of warfare in ge- 
neral, but some specific and temporary ob- 
ject of the war, as an expedition, rebellion in, 
the countryj &c. So in the Case of Imposi- 
tions, cited for the same purpose, Mr. Hake- 
will, who states the power most widely^ 
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speaks of *^ a short timey' and instances, as 
an emergency which would give the power, 
ftie **want of shipping upon some sudden 
attempts;*' while Mr. Yclverton denies that 
•rnce the time of Edward III. any authority, 
except that of Parliament, can, except for 
tlie moment, and in a very extraordinary 
emergency', affect the' trade of the realm 
(?. 6Y. TV; p. 504). Even-in the apprehension 
6f afanjinein 17()6, an order in council to 
restrain the exportation of grain was^ in op^ 
position to the Mimsfry of the day (Lords 
Chatham, Camden, &c.) declared by Parlia- 
ment to be illegal, and to require a bill of 
indemnity. If it should be said that this 
was in time of peace, we must Tecollect that, 
under a similar alarm of famine in 1709, 
the Queen only issued a proclamation for en-' 
forcing the lavrs against forestalHng, and told 
the Parliament in her speech that^Ae had done 
all she legally could do; and in 1756, dufing a 
war not very remarkable for the forbearance 
of England towards the rights of neutrals, 
the rights of the people at least, and the mu- 
nicipal laws of the realm were better re- 
spected ; for the example of 1709 was fol- 
lowed, and no apprehensions of famine could 
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induce Lord Hardwicke to issue a proclama- 
tion affecting the corn trade. 

Thus, from the earliest times,|the tenderness 
of the English Constitution, for the trad* 
ing interests of this country, is remark- 
ably exemplified. They are regarded with 
more peculiar favour than almost any other 
subject of legislation. Even in ages when 
their magnitude was but inconsiderable, 
every measure appears to have been taken 
which might promise to cherish or promote 
them. To say that these endeavours were 
often fruitless, and very often hurtful iq 
their effects, is only to make in this instance 
an observation suggested by the history of all 
public transactions; and to regret that, as 
governments often display less virtue than 
prudence, so their intentions are sometimes 
better than their abilities. The efforts of 
our ancestors may frequently have been inju- 
dicious, but their desire was always the 
Mme — to promote the commerce of these 
realms. lu pursuing this object, they seem 
not to have cared how much they encroached 
upon the power of the crown, or how little 
they humoured the prejudices pf the peo* 
pie. It is not unworthy of our observa- 
tion, that, in many respects, their anxiety for 
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encouraging at once both trade and civil li- 
berty, led them to more liberal views of po- 
licy than have always marked the commercial 
legislation of later times. Even in the pre- 
sent day, a man might incur the fashionable 
imputations of "^not being iruly British,'* or 
of "indulging in modern philosophy,'' who 
should inculcate the very maxims handed 
down from the Barons of King John and his 
successor. And persons whose knowledge of 
the English history goes no farther back than 
the French Revolution, or who have only 
studied the Constitution in tlie war of words, 
which it has excited, would probably make 
an outcry about ^Uhe xthdom of our ancts^ 
tora/' if one were disposed to repeat some li- 
bera] doctrines, ancient even at the date of 
'^lagna.Charta. If by some of the laws al- 
ready cited, traders are placed on the footing 
with nobles, and the great bSirou's inde- 
pendence of the king's prerogative, shared 
with the merchant; if by a multitude of 
Others, foreigners at amity with the realm are 
protected and highly favoured ; if within the 
period of out written law certain rights and 
privileges are secured to alien enemies them- 
selves, and they are in some degree' secured, 
from the absolute control of the crown — 

c 2 
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A^what m\\ the thoughtless persons alluded to 
think, should it appear that in the remotest 
times to which the history of our law reacheil, 
and before the men Aveie bo4Ti wko obtained 
the great charter of our liberties,, all the war- 
like spirit of theday- — allthe inveterate hatreds 
'Of a military people towards the enemy, and 
their contempt for peaceful industry^ did ttot 
prevent them from extending to the persons 
of hostile merchants the same protection, ift 
the midst of warlike operations) which the 
Banctity of their functions secu^^d to th6 
priests? It was in those remote times held 
to be a duty incumbent on ail warriors to 
spare the person* of enemies within tht 
realm, if they happened to be either priests, 
husbandmen, or nre^chants ; er as their rude^ 
A'CTses expressed it (in a style Which sortie of 
our wise atid ckissicd Matesmen may now^a- 
daysxleiide.) 

Chrknsj Agricola^ Mercitfyr, temport heUu 
Ut oM^i colaty tonmutet pacefrumitut. 

Nor let it be thought i^nere Salter of icti- 
rioti^re ection to iiid fge, upon the presfeni 
cccasir^n, iii such retrosjyects as these. The 
fehyai4cable facts which have been stated de- 
jtervt onr ^nost Serious attention, as descrip* 
fivfe of the liberal and politic ispirit of the 
Constitution from its tnost ancient times. 



They ppov* that at least a prescriptive title 
cannot be shewn for the narrow-minded 
views which the little men of this day enter- 
tain. They shew that our ancestors held tho 
rights of the people so sacred, and as inti* 
mately connected with those rights, the great 
intefests of trade, that they would in no wise 
compromise them, either to gratify a spirit 
of national rivalry, or to exalt the powers of 
the crown, or to humour the caprice of the 
aristocracy. For it is a mere epigram to say, 
as Montesquieu hath done, in allusion to 
Magna Charta, *< that the English alone have 
made the rights of foreign merchants a con* 
dition o( national freedom." Our ancestors 
favoured and protected foreign merchianis^ 
out of respect to the interests and liberties of 
England, They knew that no more deadly 
blow could be aimed at the merchants and 
people af these realms, than by allowing 
them an exclusive possession of freedom, 
while their foreign customers should be placed 
at the disposal of the Prince. They saw the 
impossibihty of long preserving any such 
limited system of popular rights, and they 
saw too, that commerce being in its nature a 
mutual benefit, the power of the crown 
would triumph over the prosperity of the 
people, as well aii over their liberties, the 



mon.ent that the protection of the Constitu-* 
tion was withdrawn from the merchant- 
stranger. For this reason it was« that the 
wise laws which we have cited were conti- 
nually passed and acted upon in a long, unin- 
terrupted series, from the time when they 
arose out of those early traditional maxims 
of our Norman ancestors, down to the reign 
of Philip and Mary, when the judges, ac-^ 
cording to their true spirit, declared that the 
rights of English subjf.ct$ were attacked by 
injuries offered to foreign merchants. 

It is quite manifest, therefore, that thtf 
free traffic of merchants, as well foreigners 
its natives^ in our ports, is secured to th^m by 
law, and cannot be affected by any royal 
edicts* The King may go to war with a 
foreign nation, and then he has a right to do 
that which a state of war authorizes. But 
while peace subsists, the merchant-stranger in 
our ports is ^% much under the protection of 
the law, and as well secured against the acts 
of the executive, as any subject of the realm. 
Unless the law prohibits the exportation of 
certain goods by neutrals, or the sailing of 
neutrals to certain ports, they have a right 
to export and to sail as much as if they were 
liege subjects. Unless the law establishes 
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tegutations for their dealings, they tnay deal 
fiecly like natives, and no royal proclamation 
can interfere with them in any manner of 
l^ay. The crown might with the very same 
Reason levy a tax on foreigners residing with- 
in the reahn, and plead in excuse that it has 
the power of making war on their nation, 
treating fhem as alien-enemies, and thus 
forcing them either to pay the tax or leav« 
the country. 

In defiance of these clear principles, and in 
direct violation of law, the late orders, 
among other things, have proclaimed the fol- 
lowing restrictions upoti trade* 

Three frsl orders^ Nov. 11, 1807. 

(1.) By the first order, neutrals must have 
cleared out from British ports (as well as 
allied ones) for the blockaded countries un- 
der certain regulations, otherwise they are 
liable to be captured ou the voyage. This is 
as complete a restriction as if they were 
forced, while in the ports of the realm, to 
clear out in a certain manner. The Sovereign 
is entrusted with the naval forces for lawful 
purposes ; not surely to cruize against such 
•f his subjects as are proceeding on lawful 
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voyages, nor (for the sanic reasons) to cruize 
against foreigners who have left his ports ia 
a lawful wav. 

(2.) By the sccmd order, certain articles, as 
brandy, sugar, wine, &c. imported in neu- 
tral vessels can only be re-exported in the 
iamc vessels, under licence from the crown.. 
The general objection applies here. More- 
over, how can any person be legally stopped 
in his attempts to export contrary to thia 
order ? And how can the prohibited goods be 
seized or forfeited ? 

(3. ) Certificates of origin may be found on 
board of vessels in the ports of the realm : 
therefore, the first order authorizes the evi- 
dently illegal act of seizing in a British port, 
a friendly vessel carrying ixeutral or British 
property. 

Si j; additional orders, Nov. 2S, 1807- 

(1.) By {he second additional order, a li- 
cence from the crown must be obtained 
before a neutral ship can clear out from a 
British port, to an enemy's colony with fo- 
reign produce. 

(2.) By the same Order, parajgraph 2, a li- 
cence is required before a neutral can clear out 



"With certain artlclesi viz, foreign sugar, coiFec, 
wine, cotton, &c^ to any part of the worlds 
bostile or friendly ; nay strictly interpreted, 
to Malta or Gibraltar. 
. ( 3. ) By the same paragraph, no vessel (mean*, 
ing probably no neutral vessel) can clear out. 
from this kingdom, to any part of the world, 
with the cargoes of foreign hostile produce^ 
which she had previously imported, without 
first entering and landing the same. Thu^ aa 
American having imported French wine fronx 
Gottenburgh, may be prevented, by this royal 
edict, from sailing with it to New York, un- 
less she stops to enter and land it ! Upon this, 
and every other part of these enactments, it 
may be remarked, that if the crown has the 
power to make them, the Navigation Act was. 
nugatory. Its place mighf have been most 
adequately supplied by an Order in Council ; 
yet observe what Lord C. J. Hale says on this 
subject above. 

(4.) By the 3d paragraph of the same Or-, 
der, no vessel (meaning probably no neutral 
vessel) can clear out from Guernsey, Jersey, 
or Man, with any articles imported from the 
blockaded country, except to some British 
port; nor can any such cargoes enter there, 
except from a .British port. So that these 
islands in respect of all such articles are plac- 
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ed In a state of blockade, nearly as rlgOMti^ 
as if tliey were enemy's territory. 
, Every one. of thesje provisions in the late 
orders, militates most directly against the whole 
spirit of the Constitution at described in fhc 
law» of the realm, and the opinions of eminent 
vriters formerly detailed. The Constitutiofl 
says, merchants, as well strangers as natural 
subjects, shall be protected, encouraged, by all 
t&eans induced to trade and settle in these 
realms; they shall enjoy full freedom of trade 
and security in all their transactions; while 
they are on British ground, their rights shall 
only be touched by the law of the land; 
The Orders in Council say. Foreign merchants 
are as nothing in the ey« of the law — they 
are at the mercy of the crown — they can only 
trade in our ports as the King pleases— they 
must conform in every particulai* to his will — • 
in the ports of the realm, they alone, of all the 
inhabitants, may be prevented from sending 
out what vessels, and what cargoes they please, 
or of sailing to what foreign ports. The Con* 
stitution says, it is the privilege of English sub- 
jects to trade in English ports, with merchant 
strangers, the subjects of powers at amity, 
freely, without let or hindrance ; it is the pri- 
vilege of Englishmen, that free ti-ade be car- 
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rled on at all times by all friendly strangei^ 
carrying both to and from our ports whatever 
may lawfully be dealt in, and on whatever 
destination. The late Royal Edicts say, all 
neutral trade in English ports is under the con* 
trol of the Sovereign not of the law — he may 
impose upon it such restrictions and regulations 
as he pleases. But some of the regula* 
tions imposed by the Orders are still more di« 
rectly unconstitutional. Foreign vessels are not' 
allowed to proceed as they may think proper 
on their voyages, but are liable to such deten- 
tion as the servants of the crown may think 
fit to prescribe. Licences are required for cer- 
tain voyages; those licences may be granted 
upon payment of certain fees ; that is, for cer- 
tain sums of money — or, they may be refused 
altogether, and the vessels detained until Par- 
liament shall impose certain duties upon ex-- 
portation. In the former case, a direct tribute 
is levied by the Crown upon a large proportion 
of the trading interest, without authority of 
Parliament. In the latter case, the Crown of 
itself takes the first step towards raising an 
unauthorised tax. The illegality of extorting 
money for licences is clear and indubitable. 
It is not excused by the late frequency of the 
practice. When the King has declared war 
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apoti a foreign nation, it is the daty o( all 
his subjects to refrain from intercwkrse with 
the enemy; such intisrcourse ts^ unUwfttl^ 9nd 
it is the duty of the Sovereign to ptevent it* 
If he grants to some of his subjects a licence to 
do that which he prevents the rest from d^* 
ing, and exacts money for this preference, doi» 
be not levy a tribute, properly speaking, upon 
those who continue dutifully to abstain from 
this irregular traflSc? They are prevented, 
from trading with the enemy, and others fw t 
c«ertain sum, profit by the monopoly of a trade, 
wliich either should be wholly prohibited, of 
wholly free: those others can afford to pay 
this sum, because of the exclusive preferences 
given them, that is, because the bulk of the' 
dommunity are excluded from the traffic. The* 
Constitution invests the King with the power 
of making war, to be used, like every preroga-^. 
live, for the good of the people. It docs not 
invest him with the power of raising money ;. 
or of deriving a profit from part of his subjects^ 
out of the war which he may be obiigcd to 
wage for the benefit of the whole. '* This pro- 
hibition ' (says the Lord C. J IJale, discoursing 
of the King's power to lay embargoes on cer-^ 
tain branches of trade, upon pressing occa-*' 
sions) ** neither ought nor might be an engine 



to gain mot^&y for licences: ; for if the procln* 
mation had any strength, it was because of th% 
exportatioti of these things. I fit were not a 
public inconvenience, it could not be inhibited 
bately by ^ proclamation ; and if it were a 
pttblic inconvenience, it might not be licensed 
for private profit ; if it might, the strength of 
the prohibition would consequently cease" 
(De Pott. Mar. Pt IL €. 8. ) The prac- 
tlfe8> therefore, which has ofiate years crept 
in, is tttterly repugnant to the constitutional 
tew of England. Biit infinitely more so is 
the new rtep which the Cfown has lately 
beeh advised to make, fey prohibiting certain 
branches of trade in our ports, not merely law*- 
fttl dtiritig war, but highly beneficial to the 
country-branches of trade, to the benefits of 
which, the subject has an undmibted right — and 
theft exacting tnoiney from individuals in whose 
favour the general prohibition is relaxed. If 
those impediments are only thrown in th'e way 
of this lawful and beneficial commerce to 
give Paiiiament an opportunity of taxing it ; 
then does the crown, without any aut]iority, • 
commences p;pocess of levying tribute a^much 
contrary to law, as if it compelled the subject 
to deliver in accounts of his income, or com- 
ply with the whole regulations of a tax bill, 

1 
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except the actual demand of money. Nay, 
the proceeding is still more illegal, in as^ much 
as the trader has a I'ight to perform his voyage 
until the Parliament imposes duties; and hj 
impeding him, the crown securer his ev^bntually 
paying money, which otherwise lie never could 
have been made to pay. 

It might perhaps be thought, that sufficient 
violence had been offered to the most sacred 
principles of the Constitution, by the me^uret 
already exposed. But an act, if possible, still 
more daringly and directly illegal — ^an act in 
breach of the very letter of our written laws, 
has been added to the general infringements 
upon the rights of the subject, The men 
whose whole clamour was formerly raised 
against a Parliamentary interference with the 
Navigation Act, rendered absolutely necessary 
by the circumstances of the war, and only at- 
tempted with the formal, deliberate consent of 
the legislature, have presumed to issue, in the 
name of the Sovereign alone, during a prpiroga- 
tion of Parliament unnecessarily, unconstituti- 
onally prolonged, a proclamation, ordaining the 
direct violation of that very Act of Navigation, 
in its most essential branch. ' 

The Navigation Act, and the system of com=- 
n^ercial legislation, of which it forms the phief 



digest, (although it was hy no means the 
origin of that system ) has for its main object 
the encouragement of English shipping, and 
the exclusion of foreigners from the carrying 
trade^ as far as any municipal laws can effect this 
purpose. The fundamental rule of the system 
then is, that a variety of foreign' goods shall 
pnly be imported into England in English 
ships, or ships of ^he country where they are 
produced or manufactured. Towards the 
latter end of the last war, several. acts were 
passed, giving the crown a power, for a li» 
mited time, (generally for about half a year) 
to suspend this rule of the navigation law, and 
permit neutrals to import from foreign coun- 
tries, whether at peace or at war with us : tlms, 
39. Geo, III. c. lis. and 41- Geo. IJI. c. 19, 
This last expired six weeks after the beginning 
of the session 1801, and has never been re- 
newed. But in August, 1803, an act was 
passed giving the crown the power to issue 
orders in council, permitting, during the pre- 
sent war, the importation of goods from 
enemy's ports in neutral vessels, (43 Geo. IIL 
c, 153. — 16.) No power, however^ was given 
to permit such importation from friendly or 
ncutral ports, and the reason was obvious. 
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The fegislature intended only to relax ^e 
navigation law, where the circumstances of the 

*- * * L ' * 

War obliged them; and to'^allow the only inter- 
course which could be devised with the enemy; 
leaving all other trade tinder the monopoly of 
the British ship owner. The Second Order of 
November 1 1, is founded upon this statute^ 
iind although the preamble mis-states the few, 
the Order itself only give power to import 
from hostile countries. So far the mistake is 
not very material, and the proceeding is sirf- 
ficiently legal in substancfe, however slovenly jn 
its form. But by the First Order of November 
1 1, especially when coupled with the Sei^ond 
addifhnal Order, November 85, although i^o 
permission whatever is given, or could be 
given, in any of the orders, to impto-tfrpm 
neutral or friendly ports in foreign vessels pf a 
different countiy, yet the most express direc- 
tions are issued for bringiBg into British ports, 
vessels so trading, and in certain cases, for enter- 
ing and landing their whole cargoes. The Se* 
cojidOrda^ o^f November H, gives, indeed, thfe 
option to all neutrals warnird into oar ports, 
of importing their cargoes if they please, but 
adds, " under the conditions prescribed hf 
law,*' and as the law positively prohibits the 
importatiofi now in question, the most Xa- 
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Iforatle interpretation of the clause is, to sup-* 

*^K)se that it is not meant to reich this case^ 

*|f It is, the permission is utterly illegal, and 

•^cther it is intended to be given or not, th^ 

tther orders c«fmpe11ing such importations ta 

be made, are directly and grossly nnlavrful. 

Ifhe navigation law says, Americans shell not 

import goods from Prussia into England. The 

ctowti has no power by 43 Geo. III. c. 155^ 

to suspend this law by any Order in Council. 

-Yet Orders arid Instructions are issued forcinjf 

^lill Americans laden with Prussian goods 

Vhithersoever they may be sailing, to come 

^fhto some English p6rt, to enter and land 

their cargoes. Upon this act of violent usur* 

|mtion oVer the laws, which the crowii has been 

Hdvlsed to attempt^ ail further commentary ii 

.^perflu^us. 

The illegality of the new system of Or- 
ders being quite manifest, a Bill of Indemnity 
will be necessary; and Parliament may theti 
4}^ermine whether this illegal act is justified 
by any such urgency, in point of time, as 
prevented a delay until Parliament should 
assemble. In this view of the case, it may 
be worth While to remember that a further 
l^rorogation took place about a month after 
tbt firtt Oixlers were issued. 
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There are, indeed, various reasons for refus- 
ing such an Act of Indemnity as soon as the 
King's Ministers may apply for it. If a tem- 
porary pressure of circumstances had ren- 
dered some deviation from a particular law, or 
even some infringement upon thegencral spirit 
of tlic Constitution absolutely necessary, and 
Government had, for the mean while, and as 
if sensible of the illegality of their proceed- 
' ings, issued orders upon the face of them 
temporary like the emergency; the Parlia- 
ment in its justice might have granted them 
that indemnity which they rtspectfuUy 
asked. But here is a new system of Royal 
enactment — of executive legislation — a Privy 
council Code promulgated by some half dozen 
individuals (for as such only the law knows 
them) upon principles utterly repugnant to 
the whole theory and practice of the Consti- 
tution — a full grown Cabinet Satute book, not 
authorising any single and temporary pro- 
ceeding, but prescribing general rules for a 
length of time; dispensing with the laws olF 
the land in some points ; adding to them in 
others ; in not a few instances annullino- 
tliem. It is an entire new Law-merchant for 
^£ngland during war, proclaimed by the 
court, not of Parliament, but of St James% 



with as much regard to the competent autho* 
rities, or to the rightful laws of the realm^ 
as the Rescripts of the latter Roman Enipe- , 
ror. It IS not such a daring attempt as this 
that should he sanctioned by the Parliament, 
against whose^ authority it is levelled. 
. But the Ministers, should they obtain an 
Indemnity, may now come forwarc', and 
propose to carry their new system into ef- 
fect by a regular act of the legislature. It 
will then be for Parliament to consider whe- 
ther they can by one deed of theirs over- 
throw the most ancient and best established 
principles of the British Constitution. The 
statute may indeed have all the formalities of 
law — it may supply the solemnity which the 
illegal orders now want. But repugnant as it 
must be to the genuine spirit of our Govern- 
ment, men may perhaps look for the sub- 
jstance of the English law rather in those 
fundamental maxims of our jurisprudenGe 
.which it will have supplanted. All the 
proofs formerly adduced to illustrate the un- 
constitutional nature of the late Orders, form 
in truth insurmountable objections to any 
measure which may be proposed for erecting 
jthem into laws, unless indeed some para- 
iti^nt and pern>anent reasons of expediency 
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can be urged, for enlerprizing so mighty in 
itanovation upon the constitution of the 
state. These reasons we shall now have oc- 
casion to discuss, )n examining the policy of 
the new system. 

ft 

IIL Jre the late Orders in Council ton- 
iistent tvith sound poliey ? 

The late Orders are so exceedingly con- 
filsed, they deliver the rcgulatioiis intended 
to be established with so little arrangement, 
and in some instances prescribe rules so ma* 
nifestly contradictory to each other, that 
it is not very easy to collect from them the 
precise nature of the new system. As iatt 
example of direct contradictions maybe cited 
the Second order Nov. 1 1, and the Second order 
Nov. 25. In the former, sugar, cofFec, wine, 
brandy, snuff and tobacco, are mentioned a^ 
among the articles which neutrals may im- 
port into the United Kingdom from enemy's 
ports j but must re-export under certain regu- 
lations. The latter order lays dowA these re* 
gulations, but substitutes coiion for tohacco ; 
so that it remained a doubt how tobacco could 
be re-exported, although it was still re-ex* 
portable: and tlien in the Order Dec. 18. a 
general prohibition of all imports, direct from 

1 
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the enfroy'* colonies, is given under the form 
of an explanation of the former.Orders. But 
9ince the navigation law prevents the impor- 
tation of almost all foreign colony produce * 
in any except ships of the country pro- 
ducing ; and since the 43 Geo. III. c. 153, 
on whichr these orders are founded, gives np 
power to the crovirn to suspend the naviga* 
tiop law, unless with respect to enemy's ports; 
it is clear that the Order Dec. \ 8, renounc- 
ing the use of this power in the present ca^c, 
leaves the whole importation of the enemy > 
colonial produce rigorously prohibited, ex- 
cept cotton, indigo and cochineal, (as men-e 
tioned in the note below) which may still be 
carried from the hostile colonics to Ameri* 
ca, and from thence, brought in British ships,, 
to this country. So that this last order, in- 
stead of explaining the clauses of the former 
Oders, relative to foreign sugar, cotFee, snufF, 
tobacco, and cotton, reverses the permissioi^ 
given in those clauses lo import and re-expor( 
under restrictions the four first articles, and 



# Witli a few eiM^eptions, vj;s. cochineal, (13 Geo. T. c. 
15), IndigOj (7Geo, II. c. X8), and cotton-wool, (5 Geo. 
III. c. 32), which may be imported from any place ijo Bii^ 
tish ships. 
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leaves it very doubtful whether the frameri^ 
of the orders were aware that cotton is ex- 
cepted from the provisions of the navigation 
law. 

In the Second order Nov. 25, a contradiction 
in terms occurs, equally demonstrative of the 
crude, indigested form of these rules. A ves- 
sel arriving from whatever place with a cargo, 
the pr?)duce of arc stricted country, must land 
it beft)re it can re-export to any place; and 
a vessel arriving witli any cargo whatever, 
formerly shipped in a restricted port, must 
land it before it can re-export to any place; 
except the cargo is the produce of an un- 
restricted country, and comes here directly 
from thence. This exception is downright non-^ 
sense, as applied to the rule. Taking its parts 
together, the order is — You must land French 
goods brought from America, and American 
goods brought from France, unless the goods 
arc American, and brougl)t directly from 
America. Such confusions as these make it 
difficult to obtain any correct view of the 
state in which the orders have left the neu- 
tral trade. But, as far as this can be made 
out, the following seems to be t^^^h pup 
port. 

All the ports, and coasts of the enemy^ 
fjLiid of the countries under his controuV 
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which have excluded British vessels, arc 
placed in a place of Restriction^ as to their 
trade with neutrals. — The nature of this re- 
striction is as follows : All direct trade be- 
tween the restricted ports and neutrals is 
prohibited; Neutrals can neither sail direct 
to, nor return direct from those ports ; they 
must in both cases touch at a British port. 
If their cargo does not consist of flour, meal, 
or grain, and is either the produce of the re- 
stricted countries, or has been last shipped 
in a restricted place, or has been brought 
from a restricted place and is destined to a 
restricted place, it must be entered and 
landed before it can be re-exported. And 
cotton wheresoever it has been produced or 
shipped, or whithersoever it is going, must 
be always entered and landed before it can 
be re-exported *. — The vessels of foreign 
countries in alliance with England are allow- 
ed to sail to the restricted places direct ; hut 
must return from thence to British potts* 
Neither neutral nor allied vessels are permitted 
to sail to England from the enemy's colonies; 
but they may tra<le directly with those 

* This secn)$ to be the only 8e^gc that can be extracted 
from the clause of the Second Order, November 25, abov« 
commented upon. 
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colonies, both to and from ; and they mnf 
trade between those colonies and the Fret 
ports of the English colonies. Brandy, wines, 
snuff, and tobacco from restricted countries 
(not being colonial produce) may be imported 
by neutrals in any manner; but cannot be 
re-exported without licence; and they are 
subject, like all other goods, to the above- 
mentioned regulations respecting entrance 
and lauding. — ^Tbe old rules regarding a state 
of actual blockade remain in full force. — ^Thc 
trade of Gibraltar and Malta with restrictec) 
places^ by means of neutrals, is placed upon 
yearly the same footing with the trade of 
British ports ; only, that those places cannot 
re-export, except to a British port, any fo- * 
r^Jgn goods, unless they were previously im- 
imported in Eritish ships, or from a British 
port direct ; and cannot export cotton at all, 
except to a British port. J-astly^ neutrals 
pan only sail from Guernsey, Jersey, an4 
Man, to the restricted countries with cargoes^ 
imported from British ports ; and can only 
re-exppit the cargoes which they bring from 
restricted countries, to British ports. Cer- 
tificates of Prigin forfeit the 3hip, on board 
pf which they can be proved, by real evidence 
tp have been ; and if a ship has .ever beeq 
«?iiemy's property it is likevyise confiscated. 
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« To iHustrate the operation of this ntw 
sy«teoi> let us take the example of an Ame*^ 
rican vessel, and observe what she is allow- 
ed and forbidden to do. She may sail with 
m American cargo to England, and from 
thence to France, without landing her car* 
go, if it consist not of cotton or manufac- 
tured goods. From France she may return 
with a French or other restricted cargo which 
she must land, before she can carry it back 
tp America. The chief exports of America 
are raw produce ; therefore almost her whole 
trade with the restricted countries is limited 
Ify the necessity of touching at an English 
port twice, and landing the cargo once : if 
the American cargo consist of cotton, it must 
be landed in the outward voyage also^ and 
(canoqly proceed by licence.— The American 
may trade directly to and from the enemy's 
West India Islands; but cannot, (on ac* 
Q<Hint of the former law), bring their produce 
to this country: nor by the Orders can she 
carry it to the restricted European ports. — 
She cannot pursue her voyage to and from the 
.^^--tiftrth of Europe, by touching at Mah, Guern- 
sey, or Jersey, either going or coming ; but 
besides touching there, she must touch at a 
Britij^hor Irish port It is evident, then, that, 
(ftulest for convenience of smuggling, and 
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evading the French decrees, no Americans 
will trade to Europe through Man^ Guernsey, 
and Jersey. — ^The American qannot pursue 
her voyage to or from the south of Europe, 
by touching at Malta and Gibraltar; but must 
go firs-t to a British or Irish port, and after* 
wards return thither. 

, This ilhistration comprehends the only 
material features of the new system, viz. its 
forcing all the neutral commerce to run 
through the ports of the United Kingdom ; 
its giving the English Government a com- 
mand of the supply of cotton, and some 
smaller articles, as brandies, wines, European 
snuff and tobacco ; and its stopping the ex- 
portation of all enemy's West India produce, 
except cotton, cochineal, and Indigo, eithfer 
to this Country or to any restricted part of 
Europe. It is upon these points that the po-> 
Jicy of the measure must be tried. 

Supposing, therefore, that the Americans 
remain neutral, and obey our orders in coun-^ 
cil, what do we gain ? We do not destroy 
the enemy's trade, unless he chuses to enforce 
his decree against us ; and in that case we 
destroy our whole trade at once, except only 
the trade with America and our allies — in other 
words, the same circumstances which enable 
us to destroy the trade of the restricted 
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countries, must destroy our whole foreign 
JEuropean commerce. Which party will suf- 
fer most by such an event? Surely the par- 
ty which depends most on commerce — not 
France and Spain, of whose resources trade 
forms so trifling a part, and which have the 
whole internal commerce of the Continent 
secure from all our Orders of Council ; but 
England, whose trade is the great support of 
her wealth, and which exists as a powei*ful 
nation by selling to and buying from the 
states of the Continent. Admitting that 
we can enforce our decrees most rigorously, 
Holland, France, Denmark, and Prussia, will 
no longer trade with each other by sea ; nor 
with America and England at all. They 
will lose their trade with us, and retain their 
trade by land with each other ; we shall at 
once lose our whole trade with each of them, 
and consequently suffer seven times more' 
than any one of them. We shall retain our 
American trad«; but that must be diminish- 
ed in a great degree by the loss of her Euro- 
pean trade which America will have sustain- 
ed.--^Surely the wit of man could not have 

invented. a contest more favourable to the 

♦ » 

CTemy than this. It is laying down our 
>yeapons and fighting him with hisovvn; it is 
putting the dispute between us upon the very 



u 

ground which he must chu§e'; it is like a 
dwarf agreeing to strive with a giant, standi 
on the same level : it is as if we should coni* 
sent to burn our whole navy, provided 
France burned all her's ; whereby we should 
give up a thousand ships to deprive her of 

fifty 

But can we enforce even this bad bargain ? 

France may with much greater certainty 
prevent ships from entering her ports than 
we can stop them on their voyage. She m^ 
cut off the trade from England to the Con- 
tinent by means of neutrals ; but we shall 
find it impossible to suspend all direct in-^ 
tercourse between those neutrals and the Con<« 
tinent. While, therefore, the part of the ne^ 
system most hurtful to us is sure of beings 
established if the enemy pleasesj the prohibi- 
tions which we impose on his foreign trade 
cannot with equal certainty be enforced. 
We shall destroy bis trade with ourselves, in 
order to cut off his direct trade with neu-" 
trals ; but he will retaio a part of this trade 
jn spite of all we can do; and unless he 
feels it for his advantage will not trade with 
neutrals through us. 

A strict and general blockade of the ene- 
my's ports, is at least an intelligible and 
consistent measure. It cutjs off his foreign 



45 

trade entirely, although it deprives 'us of ouf 
trade with him ; and if commercial distress can 
ruin him, such a proceeding gives us some 
chance of effecting his downfall. But the new 
S3rstem is only a blockade of the enemy, if the 
enemy himself chuses that it shall be so. It can 
never, by possibility ruin him, or even materi- 
ally injure his commerce: For the moment he 
IS pinched, he can relieve himself. He can allow 
lieutrahf to enter his own ports, from those of 
Great Britain; and thus obtain as large a 
^hare of foreign commerce as he desires*. These 
neutral carriers^ it is true, must land and re-ship 
in England certain cargoes; and many, (but not 
by aay means all ) of these voyages will be 
somewhat more circuitious than formerly. All 
American bound to Bordeaux, must touch at 
Cork, Falmouth, &c. which is somewhat out of 
her course ; if bound to Dunkirk, Amsterdam^ 
&c. she would probably touch at Cowes from 
choice, to receive advices respecting the market 
from London correspendents. Admitting that 
some considerable inconvenience arises from 
hence^ in all cases on an average ; the whole ef* 

♦ It is confidently teported that some relaxation of tb* 
>Pre%tc!h [Decree, has already been allowed in Holland^ 
ifaongh iUs does not appear rery likely. 
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feet is to raise the prices of the neulral goods ^ 
little to the enemy, and to lower somewhat t^e 
profits of the neuttal, without any gain what- 
ever to ourselves. Our friends and our ctie* 
mies lose each a little, and we gain nothing at 
all. The obligation to land certain cargoes can 
do Us no more real good. It increases sorne-^ 
what the loss of the neutral and the enemy, 
and may enable us tolceep a few more custom** 
house officers. If indeed, the orders in coun^ 
cil are followed up by an act of Parliamerit, 
imposing duties on the goods so landed, then 
we clearly shall propose to ourselves, not cer- 
tainly to distress the enemy's trade, but to pro* 
fit both by his commerce and that of our 
friends. . Would it not be a much simpler 
expedient, and answer the very same purpose, 
to propose that America should pay us a year- 
ly tribute, and / to raise it as ishe best can, 
either upon her own citizens, or her French 
customers ? If the duty which we mean to lay on 
is not the merest trifle, we may be well assur- 
ed that America will not submit to it. 

It may be said that France left us no choice 
in this matter ; that she began by interdicting 
all trade between England and the continent, 
through neutrals; and that had no Ordeisini 
Council been issued by us, we should still \izvt 
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lost the trade Europe, This remark is, however, 
extremely incorrect. Had no measures on our 
part followed, there was little fear of the • 
French decree being rigorously put in force. 
The neutrals would nave found means of evad- 
ing French regulations, as they have, according 
to our own statements, always contrived to 
elude the restrictions formerly imposed by Eng- 
land. The utmost rigour in the French ports, 
could only have forced the neutrals to make 
a circuitous voyage ; and '' certificates of ori- 
gin" so much censured by our own govern- 
ment, are perhaps of all the restrictions that 
ever were invented the most easily evaded. 

The only part of the new system that looks 
consistent with itself, is the blockade of the 
enemy*s West Indian colonies. By the first 
two sets of orders this was not effected. A 
provision was, on the contrary, made for 
bringing over their produce to this country ; 
and various regulations were prescribed for 
preventing, or at least impeding its re-ex- 
portation. Afterwards, however, the mon- 
strous absurdity was perceived, 'of violently and 
suddenly increasing, a glut already ruinous of 
inch produce in the home market ; and the Or- 
der of Dec. 18th, confined the exports of the 
enemy's islands to America. This measure it 
much more plain and consistent with bellige^' 
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teiit tietvs than the rest of the plan ; t^ttt' Wtii^' 
e:kamined^ it appears equally short<<ighted and 
unwise. The blockade of the etiemy 's coloniei^ 
tan only have two object&-^to deprive the etie^ 
n)y of certain articles of consuApticiti ; and to 
increase the demand for those articles in ^nr 
.own market. These objects^ are, in a Cohsid^^ 

• • • - 

able degree, incompatible i for our West In*» 
dia produce commonly finds a vtni on the con« 
tinent, by supplying the want* of the enemy* 
But supposing, for argument saie» that h6th 
the two ends may be gained at once^ let us eif 
amine the consequences. 

Tlic French have borne crety * Specie* tt 
public and private calamity for nearly 
eighteen years ; they have passed through Srfl 
the vicissitudes of revolution^ from anarchy 
to despotism ; they have tasted only of war> 
with its whole train of evils, of whifeh prtva« 
tions have been the smallest j thiey have suf* 
fcred the most unsparing c6n«cription, aug- 
mented in rigour as the service of the army be* 
came more irksome and dangerous : to alt thtt 
they have submitted jin quiet, with rallying 
points for emigration in the neighbouring/ 
nations, and for rebellion in tbe heart of their 
own country. No dangers, no calamities, 
no private distresses, not even the conscription 
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jUcVt^ lias ever extorted a murmur of discot^^ 
te^t — and we now expect insurrections to 
.bre^k out as soou as coffee and sugar shall be* 
<:(yne scarce at Paris, or the army shall find 
tol^acco growing deat ! The conscription is 
a^ an end, or is become only holiday work; 
the armies go out not ta fight but to revel ia 
^riiHuphi and to amuse themselves with fo« 
reign travel ; but grocery and snufF are ad* 
yaucing in price, and let Bonaparte look tQ 
it ! If he does not speedily make peace on 
pur. terma» restore the Bourbons, and give up 
JBelgium, his earthly course is run ! — ^This it 
Jthfi argument. 

But if it be not a waste of time to give such 
^o^itions as these a serious refutations let ui 
pnly consider how little chance any commer^ 
c\al blockade has of being effectually enforced* 
Byery su9cessful attempt of this kind which wc 
niftk^ augments incalculably the temptation^ 
>o elude our vigilance^ If certain drugs, for 
jcxample^ were almost excluded from France by 
the activity of our cruizers, their price woulcl 
rise , so en,ormousIy^ that a neutral merchant 
wquld find his account in attempting to land 
$ie^gO of bark, (necessarily lowered in price 
^Isewhere) though he should lose three 
Iburths ia the attenipt; bo that we shall in yain 
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continue to wage war against tlie wretched 
hospitals of our eiifimy. To a certain degree 
the same remark applies in all the other cases. — 
"In one way or another the goods will find their 
way from the places of gtuf^ to those of de- 
mand. Thefr prices may be somewhat en- 
lihnced^ and the use of such as are not Essen- 
tially necessary, will be diminished. 
' All the changes of this sort, however, which 
we attempt to make, and to a certain degree suc- 
cessfully, will take place gradttaliy. The stock in 
hand win beoecnomized in proportion as thefurr 
ther supplies are obstructed, and instead of pfa^ 
ducing lasting discontents, or even disgust with 
the war, among our enemies, we cannot hlep fur- 
nishing the very remedy along with evil, by teach- 
ing them gradually to alter certafn habitisin theui- 

■r 

selves indifferent. It would not be so irrational, 
for their rulers to expect that some hatred of 
England should arise out of this policy ; but for 
us who have not once excited the least dis- 
position to throw off the French yoke by all 
our hostilities — who see the French people. 
therriselves, not merely unsubdued^ but evctt 
flourishing after all our victories over their 
trade — for us to think of conquering by the 
scarcity of two or three wares, the people 
whom our greatest captains and innumerable 
ships' have nev^f humbled during years of the 
idost stcce^sful njival warfare— jsu rely exceed^ 
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the bounds eveii of popular or party delusion. 
It is supposed that the peculiar restraints 
ifnposed upon cotton, afford extraordinary 
satisfaction to the mercantile friends of the 
new system. These may operate either in 
lowering the price of the article at home; or 
in distressing the enemy for want of that which 
it is known he cannot find elsewhere. The 
former of these effects is surely no great ad- 
vantage, in the present situation * of West 
Indian affairs. The ruined state of the sugar 
planter makes it necessary that he should turn 
a large portion of his capital into other branches 
of cultivation; and of these cotton planting. 
is on every account one of the best. The price 
for some time past has been on the decline; 
and such a glut as the orders in council must, 
produce, is sure at once to injure those al- 
ready occupied in cotton plantings and to 
prevent the sugar planters from adopting this 
modp of relieving their distresses. It would 
not be the wisest policy to compleat the ruin 
of the West-Indies, for the sake of alleviating 
the burthens which the war has brought on 
pnother class of the community. Besides that 
this class would probably soon experience a 
glut of manufactured goods, occasioned by the 
iacreased manufacture set agoing und^r the 

E 3 
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Violent operation of the new system, and the 
4ifliculty of exporting them — while on the 
Kturn of peace, another change equally vio-. 
lent and sudden would drive part of the same 
tnanufactqre into foreign countries, — To im- 
agine that the orders will prevent raw cottoa 
from reaehing France, is very absutd: They, 
do not -even profe^ any such thing. If they 
did, the m^erchants of this country would be 
the first t# pray that sa enormous a load of 
^fottpn might be tak^i off their hands, and a 
chance afforded them of sending it to the 
continent 

• So much for the blockade as it is to aflecl 
the enemy. — Now as to the relief of our West 
India body — it must be observed that cotton, 
cochineal, antd indigo may still be imported' 
througl) Americai^ and every care is taken 
in tlijC orders that the cotton once imported 
shall remain as a dead weight in the British 
market.. But passing over this part of the 
regulations, what can our planters gain by 
the. stoppage of French colonial trade, if at 
the same time France stops all imports of 
British West India produce into the conti* 
»ent ? We grow more st^ar in our own set*^ 
tlements by one half than we can consume at 
home. Can it be expected that all this quan- 
tity, or nearly the whole, will find its way 
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^v'er in spite of the enemy's restraints Mpof>. 
our trade? Then, will no prizes be taken? 
Will no vessels attempting to elode out 
decrees be brought into British parts ? The 
cargoes of these must be imported, and sub- 
jected both to the restrictions of ourov\ni Or- 
ders, and»to the prohibitions of the enemy 'i 
Decrees, They will augment still farther the 
glut of the home market: Of those which 
try to escape our vigilance, some will sue- 

* 

ceed, and thus supplying in part the demand 
of the continent, diminish om- 'chance *of 
foj'cing the enemy to receive oar produce. 
But the trade of Brazil too will now he laid 
open, and all the sugar which used to supply 
Portugal, part of the Mediterranean, and 
even to find its way into the north of Eu- 
rope, will now be brought direct to England^ 
The smuggling between the enemy's colo- 
nies and Brajsil will increase this quantity, in 
proportion as the interruption of the Ameri- 
can trade with the enemy is effectually en- 
forced ; and it will be no easy matter to pre* 
vent such a contraband on coasts So exten- 
sive. Indeed, by the present orders, the 
whole produce of the enemy'§ islands may be 
carried first to North America and theqce to 
Bra;5il, from whence, as there is no pos^ibi* 
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lity of distinguishing it from Brazil produce, 
it must come to this country ; and no con*- 
ceivable restrictions ^an prevent this, unless 
we chuse to decree that our allies in Brazil 
shall have no trade with America, and non<f i 
with ourselves, or the rest of Europe*. 

Supposing, however, that these, insupera- 
ble obstacles did not stand in the way of an 
immediate relief to the British planters, thi» 
relief can only be temporary ; for the produce 
which we prevent the enemy's colonies froni 
exporting, must be heaped up there> and 
come oyer to Europe, at a peace, to the final 
destruction of our planters. We allow them 
to receive supplies of provisions ; we know 
that rather than |hrow sugar fends out qf 
0ulttvation, planters will bear years of clear 
Joss on their estates : can we expect then any 
other effect from the most compleat success 
of our plan, than a temporary rise of sugars, 
jnd a subsequent glut of the mafket increasecl 

• By the strict letter of the Orders, hostile colonial pro* 
cluce may be carried through Ammca, to the ports of al« 
lied powers in Europe, and firc^m thence to the restricted 
countries ; lo that the blockade of the enemy's colonies 
is^ strictly speaking, not at all enforced. But as this is 
the clear intent of the Order, December, 18; the question 
Is argued as if some supplementciry restrictions had beeii 
mado. 
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in the same proportion, as soon us peaca 
comes, or the blockade is raised ? No mea- 
sure could be devised more eftectual for p|P*i^ 
petuating the evils that now oppress the 
planters, and preventing them from applying 
the only possible remedy, viz. diminishing 
tlie cultivation of the great West Indian 
itaples. 

The interruption of the trade which tlie 
Americans carry on with the Spanish colonies 
is somewhat greater than may at first appear. 
They are not only prevented from importing 
more of the consumable produce of those 
settlements, than is sufficient for the home 
hiarket: they are also, tlioiigh indirectly,' 
prevented frpm employing the greater part of 
the bullion which they obtain from thence.' 
This bullion is carried by them to thie East 
Indies and China, and purchases the manu- 
factures of those countries, with which th^ 
Americans supply the greater part. of Europe. 
The mouppoly of our East India company 
j)revents them from importing those goods 
into this country, and the Orders in Council^ 
of course, neither do nor can permit such an *' 
importation. The Americans, therefore, can 
no longer supply the continent with India 
goods. But it is the sale of those goods 



which enables them to pay for our comtnor 
clities ; so that by cbecHing their carrying 
trade to the Spanish main and the East Indies, 
we in fact destroy a great part of our own 
inarket The same operation, cannot f^il to 
injure exceedingly our Asiatic possessions, 
While the company^s monopoly prevents th^ 
capital of this country from finding its way 
^hither, the Americans have, as a matter. of 
necessity, not of choice, been allowed to 
supply its place, to the incalculable benefit of 
those fine settlements. Are the same mt\k 
lirho cut off this necessary resource, prepar- 
ed to throw open the East India trad^ ? If 
not, (and. surely no one would recQmtneq4 
such a step as a temporary expedient — a wy 
measure adopted on the spur, of theocca^on) 
then the Orders in Council, here as every 
where else, though pointed against neutralS| 
and professing to aim at the enemy, in fac^ 
hit only ourselves. 

In arguing this part of the question^ carp 
has purposely been taken to put the case a^ 
ipuch as possible, on the plainest and narrow^ 
est views of national advantage, that no one 
might impute to the adversaries of the newsys- 
lem any disposition to refinement, or suppose 
that the proofs of its impolicy rested upon spe^ 



57 

cuUtive grounds. 5ut more general reasons 
than those already advanced^ are by no meane 
wanting ; and how.ever contemptuously they 
may be received by the supporters of the /leu^ 
Code, tbey cannot fail to strike every enlight'- 
^ned statesman with additional conviction pf 
its absuitlity. 

If America is in trptb our best customer; 
if she possesses what we require^ and want$ 
what we have to export ; if the market which 
tbe thus furnishes is not only beyond all otherA 
. extensive^ but must grpw With the rapid growth 
^f her resources, and continually accelerate 
the progress of our own ; if from languag^^, 
laws, government, the trade with her inhabit 
tants is next to a home> or colonial commerce 
the most convenient and beneficial that we can 
j^parry on ; if in short, America is, as it wer^, 
^ade for us, and we for her — can any but 
the veriest driveller, in political science, doubt 
for a moment that her gains are oiir gainq ; 
that we are sufferers by her losses ; that tbo^ 
less she trades with other nations, the less she will 
trade with ourselves ; and that tp confine hw 
foreign commerce ..to her trade with England^ 
^ould be to diminish, if not to destroy this 
trade also. Next to our own territory *aii4 
that of Qur foreign settlements^ w^e w« sis 
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wise, as v9e arc brave, we should wish well to ' 
the American states. The ruin of the great- 
home, and colonial market alone could injure 
tis more than the ruin of the American com- 
merce ; and the impolicy of fettering that com- 
merce, if it were practicable, would be exceed- 
ca only by the folly which all the maritime 
nations in Europe have sooner or later lament- 
ed— th<e folly of stunting, by monopolies, the 
traffic of their foreign settlements. 

4litherto it has been supposed that the 
Americans, (which in truth is as much as to 
say all neutrals, in the present state of things) 
would submit to our new Orders. But the 
more probable supposition is that they will at 
Once refuse, and even if at first they should not 
quarrel with us, it can only be in the expec- 
tation of the restrictions never being enforced. 
Should they find us persisting in the execution 
of these oppressive decrees, levying tribute 
upon all their foreign trade, cutting off some 
of fts most lucrative branches altogether, esr 
pecially their round-about E^st India com- 
merce, it is easy to perceive from their present 
temper of mind, how speedily they will go to 
war with us- And this last of all calamities to 

our commerce-^— our manufactures— rour whole 

*■■ . . . , ' - • 

syi^cm at home and abroad, will be the result 
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p( attempting to establish a code^ already 
proved to he not only of no advantage to 
England^ but positively detrimental to her 
best interests, in the most favorable light in 
%vhich it can be viewed. That additional 
grounds of complaint may not be wanting, and 
examples of follies not necessarily connected 
with the new system, two regulations are in- 
troduced, one should thii^, for the expre^; 
purpose of making a quarrel, and yet incapable 
of beingen forced. If a neutral vessel, carryingj^ 
a cargo not British, has a certificate, of this fact 
on board, she is seized. The utter disregard 
of all justice is here as remarkable as the inef<- 
iicacy of the Order. On the one hand it is no 
retaliation to the French decree ; and on the 
other, un<ess a neutral is taken very much by 
surprise indeed, she will have a cajre that i)o 
«uch ".Certificate" por any document referring 
to it is j^xer seen by pur cruizer§. Thp 
sale of enemy's ships to neutrals is like- 
wise prohibited. Can we wonder if the Ame- 
ricans object to our forbidding that which we 
have ojui-sejyes so regularly done, that we have 
a s.tandiipg act of Parliament to facilitate it .^ 
Or can we expect that we shall be able to der 
tcct by looking at a ship under American co- 
lours, the port in which she was built, and the 
«Jate of her sale to the present possessory ? 
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. If aay thing extraneous to thi^ wretched ex^ 
periment in commercial policy^ could render it 
more worthy of our pity, it would be the pe^ 
culiar time which has been chosen for the 
attempt. We may affect to talk^of neutrals, and 
In arguing the question of right, the partico* 
)ar nation was a matter of indifference. But it iv 
in vain that we shut our eyes when discussin|^ 
the policy of the measure, to the alarming 
consideration that America is now the only 
nation to whom this appellation beloaga 
Vhen the Orders were issued, Goveromeol 
lcne^v well that in a few days- our commei?c9 
with Russia and Austria would be at an rnd. 
The unfavorable dispositiwis of those- powers 
must have been known to the Americans a« 
soon as the Orders reached them, Tliese Or* 
ders, therefore, are held up to America at 
an elaborate compilation of every injurious 
restriction which we can fancy, to lay upon^ 
lier trade, as a studied system of determined 
hostility. — They must appear to be, as in reali- 
ty they are, pointed against her alone. Is tbif 
likely to conciliate the powerful party in that 
country, who we know are averse to us ; or 
is it likely to arm them with new argument! 
ao-ainst our cause ? Is this the way to re* 
claim such of our own friends as were drivcfi 
to take the opposite side by an, '^ aci of 
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tioi^ce"' ^^unaiithcpzed^'^ perhaps^ but very 
tardily disavowed*? Is it by a policy like 
this that «ve can hope to rietain even our own 
party, or to give their efforts weight with 
their countrymen? At the very moment that 
the oi*ders were issued, their defenders tell us, 
the French had proceeded to liew acts of vio** 
lence against the American flag. Was it then 
like statesmen^ or was it like the present Mi^* 
nisters, to run this race of aggression, and 
eagerly dispatch our violent decrees, least, it 
iwe delayed, the French might get the start of 
its, and the Americans quarrel with our enemies 
in preference to ourselves ? 

Unfortunately such infatuated notions are 
to be found out of the cabinet as well as in 
it. Hatred of America seems a prevailing 
senlira^Bt in this country. Whether it be 
that they bave^no crown and nobility, and aro^ 
on this account not quite a genteel power— or 
that their manners are less polished than our 
own— or that we grudge their independence^ 
and hanker after our old monopoly of their 
'trade — or that they closely resemble us in 
language, character, and laws — or, finally, 
that it is more our *^ interest tO' live well with 
them than with any other nation in thd 
world — the fact is undeniable, that the 

* Scft Kipgs speech. 
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bulk of \hc p€oplc would fjfiin be at war with 
them, aiid those who are a little wiser wooW 
never rest till they make them go to war 
with France. The fohiierwish is plainly the 
worst of the two: but to desire that America 
sboultl give up her neutrality is not a great 
deal wiser.. How can she assist us or to 
9se the modish phrase, make common cause 
with us, against France, half so effectually, 
ds by continuing to trade with both, while 
both are fighting together, and thus preserve 
our commerce, to whom commerce is so much 
unorc essential than to the enemy ? There is, 
in truth, only one line of conduct^ which 
America can adopt more hurtful to us, than 
that of taking part with us ; and this is tak- 
ing part with our enemy. If any measures 
of ours can ensure such a misfortune, the good 
people of these realms may rest satisfied that 
the late Orders in Council will answer the 
purpose. 

/And now that which has been said meta- 
phorically i$ come to be very nearly matter 
of plain and sad reality — and we Sive indeed at 
war with the whole world To make an excep- 
tion of Sweden it surely drivelling ; to com- 
mit ourselves with the alliance of Barazil, is 
tonievvhat n)ore excusable;^ but the consola- 
lion hasnpt much more soliditj^. If tlie trada 
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with Brazil is even considerably extende<lj^ 
that of Portugal is gone, and we lose mor^ 
than we gain upon the whole transactiQU. The 
very goods which the new empire furnishes^ 
^re, with a single exeption, those which . wc 
want (he least ; and the traffic in the chief of 
them will be positively detrimental to us. The 
new courts too, may be on the whole well dis- 
posed to us ; but our ienemy, while he occu- 
pies Portugal, has unfortunately a stronger hold 

in their interests than we have in their affile* 

. • • • . ■ 

tions ;^ and may easHy prevent us from mak- 
ing the most of the little good which this 
emigration^ ^o /if/^c/^* described both as to its 
causes and consequences, is capable of yielding 

us. Let us not deceive ourselves therefore.- 

• • ... 

Our situation is perilous; and to despise the 
danger is not to brave it, but to destroy ours- 
elves in the dark. 

All this, indeed, is only an increase of former 
evils; and the natural progress of the favourite. . 
war system in this country. But there is no^ 
a circumstance in our situation, of a com- 
plexion so new and strange^ that it may well 
appal us beyond all the ordinary cyiM fb^^t 

•The contempt of good faith, which is now thefe* 
Tonrite policy* toiwards foreign stiates, has beai also ex^iJ * 
bited to the. people of this country, in the late oiBcial.ac-. 
counts of the emigration, after a manner, quite d«sgra^fii|: > 
te Ufa character of thj nation. 
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mutouik! UJT. Since the last sesisron at Par- 
Hament we have indeed lost our alties ; nnd 
added four or five enemies to our list; 
we have almoet quarreled tvich otir kinsmen in 
America, and are not ivithout prospect of t 
dvH war strlf nearer home. But all thiu 
astonished no one. — ^There remained oiie deed 
of shame ta do, whkh should for ever blast ouf 
reputation in the face of the vrorki ; and leavd 
Hs^ot merely surrounded with dangers^ and op-^ 
J^essed with misfortune, but deprived of coo-^ 
rage to face the one, and fortitude to bear the 
other. Onee we might have defied both to 
Intimidate or subdue us. But we no longer 
£tave the boldness of a just andf rhnocent na* 
tioff.— ** Our conscience makes cowards of 
tas.^— And *' a wounded spirit, mA\o can bear ?** 
Compared with this calamity, indeed, alf 
that we have been contemplating in the fore- 
going pages sinks into nothing. But there ia 
m many points a striking resemblance betweeil 
the two cases-; and it requires but the eye of ^ 
ewsory observer to trace in the contempt of 
alt public justicet^ constitutional law, an<| 
Hound policy, which marks theOtders in CoQi>^' 
cil, the work of the same hands that tatcti^fifff^ 
the British chaxacter at Copenhagen. 
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APPENDIX. 
No. I. 

Fre%ch Decree of Novemlei' 21, 1806. 

Article ]« The British Isles are declared in a state 
of blockade. 

2. All trade and all correspondence.with the British 
Isles are prohibited. 

Consequently^ all letters or packets that are addressed 
to England, or to Englishmen, or which are written 
in the English language, shall not henceforth be for- 
warded by post, but shall be seized. 

3. Every individual English subject, of whatever 
rank or condition, who shall be found in any country 
occupied by our troops, or the troops of our allies, 
shall be considered as a prisoner of war. 

4. Every magazine, every kind of merchandise, 
every species of property, be it what it may, which 
belongs to an English > subject, shall be considered as 
lawful prize, 

5. Trade in English merchandise is prohibited; and 
all merchandise that belongs to England, or that is 
the produce of her manufactures or colonies, is de- 
clared lawful prize. 

6. A moiety of the produce of the confiscated pro- 
perty, which, by the foregoing articles, is declared 
Uwful prize, shall be appropriated to the merchants, 
to indemnity them for the loss they have sustained 

?3 
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from the capture of their merchant tesscls bjr 
English cruizers. 

7. No ship which comes direct from Efigland, or 
the English colonies, or which shall have been theirs, 
after the publication of the present decree, shall be 
permitted to enter any of our harbours* » \ 

8. Every ship trading by means of a false declara- 
tion, in contravention of the above-mentioned regula- 
tions, shall be detained, and the ship and lading shall 
be confiscated, as if they were English property. 

9. Our Tribunal des Prises at Paris is. invested with 
the power of definitively deciding all questions which 
may arise within our empire, or in the countries oc- 
cupied by the French armies, in respect to the exe« 
cution of our present decree. Our Tribunal des Pris^ 
$lt Milan Is invested with the power of defimtivelydc* 
cidkig such questions as may arise witiiin the lisut^ 
of oup kingdom of Italy. 

10. The communication of the present decree shall 
be made by our Minister of ^^oreign Relations to the 
ISlings of Spain^ Naples, Holland, and Etruria, and 
to our other alKes^ whose subjects,, are^ as well a* 
our own, the victims of the injustice and barbarism of 
the English maritime code. 

1 1 . Oar aiinisters of foreign relations, of war, ma- 
rine, finance, and poHce, and our director general of 
the posts, are, in their respective departments charged 
with, the e^^ecution of our present decree. 

* ■ # 

• This article gives no powei: whatever %o seiw, eve» 
ikips entering Fr^neh harbours from Ehgjand* diwc^t 
much less is seizure on the Toyage authorized. 
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No. II. 

Translation of an Official Note from M. Decres, 
the French Minister of Marine^ to General Arm' 
strongs envoy of the United States of America, 

4 

FariSf 24/7* Oct. 1 806. 

T hasten to rieply to the note wfateh you did* me th^e 
honour to communicate on the 20th of this month. 

I am of opinion that the Imperial decree of Notr. 
21, does not in its present shape aher the regulations 
now in fores in France on the subject of neutral na- 
vigation, nor consequently affect the convention of 
Sept. 30, 1801, with the United States. 

But although by this answer I have fully resolved 
the four questions submitted to me by your Excel- 
lency, I think I may add — Ist. That as the declara- 
tion contained in the first article of the decree, Nov. 
21, does not alter the present French code of mari*- 
tine capture, it is unnecessary to examine what con^ 
ftruction, restriction, or extension may be given to 
this article. — 2. That capture, contrary to the existing 
laws, will not accrue to the benefit of the captoi's.-— 
3. That an American vessel cannot be taken at sea^ 
merely because she is sailing to or. returning from an 
English porty and for this reason — that by the 7th 
article of the decree we can do no further in France 
than merely exclude from our ports^ vessels coming 
^rom England or English' colonies.— 4. Thatas the 
segulationer of articles 2 and 5 are m the nature of a 

9 



general law, ihey apply to foreigners domiclBated i« 
France, or in couniries occupied by the troops of hit 
Majesty the Emperor and King ; but that it would be 
proper for your excellency to refer to the minister of 
cxteria relations, as to that part which concerns the 
communication of citizens of the United States with 
England. ' 

I beg your excellency to accept the assurance of 
my high consideration. 

(Signed) DECRES. 
To the Minister Plenipotentiary 
of the United States. 

No. III. 

Order of Council of Jth Jan^ 1807. 

« 

Whereas the French government has issued certain 
orders, which, in violation of the usages of war, 
purport^ to prohibit the commerce . of all neutral 
nations with his Majesty's dominions, and also to pre- 
vent such nations from trading with any other coun- 
try, in any articles the growth, produce, or manufac- 
ture of his Majesty's dominions : 

And whereas the said government has also taken up- 
on itself to declare all his Majesty's dominiont to be 
in a state of blockade, at a time when the fleets of 
France and her allies are themselves confined within 
their own ports by the superior valour and discipline 
«f the British navy : 

And whereas such attempts on the part of the enemy 
would give to his Majesty an unquestionable right of 
retaliation, and would warrant his Majesty in enforc- 
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Ipg, tln>;,8ame prphibitign pf all commerce with 
prance, which that power vainly hopes lo cflfect 
against the commerce of his Majesty's subjects ; a 
prohibition which the superiority of his Majesty*! 
naval forces might enable him to support, by actually 
investing the ports and coasts oF the enemy with nu- 
merous squadrons and cruizers, so as to make ths 
entrance or approach thereto manifestly dangerous. 

And whereas his Majesty, though unwilling to foU 
low the example of his enemies, by proceeding to an 
extremity so distressing to all nations not engaged ia 
the war, and carrying on their accustomed trade, yet 
feels himself bound by a due regard to the just defence 
of the rights and interests of his people, not to suffer 
such measures to be taken by the enemy, without tak- 
ing sojne steps on his part to restrain this violence^ 
and to retort upon them the .evils of their own in* 
justice: 

His Majesty is therefore pleased, by and with the 
advice of his privy council^ to order, and it is . hereby 
.ordered, that no vessel shall be permitted to trade 
from one port to another, both which ports shall be* 
long lo or be in the possession of France or her allies, 
or shall be so far under their control as that British 
vessels may not freely trade thereat : And thfc com- 
manders of his Majesty's ships of war and privateer* 
shall be, and are hereby instructed to warn every 
neutral vessel coming from any such port, and des- 
tined to another such port, to discontinue her voyage, 
and not to proceed to wy such port i and any vessel 



%^ M«£ <Q varied, pr wy yeueL coiniqg fcopi wf 
9)fi^ B9% ^er s^ .^ e^ox^iaUe . tim^ shall have becpi 
^fipird^ for ij^oamiig infafma,tim of tfai9>hia Maj^^'t 
or^^ which /»haU b^ fbimd propeediag to aiipthdr 
raQb.p^rln shall he jQ^ptured and hroij^bt m^ m^ 
Vigethei: with her f^rgo^ 3hall he ^oa4«iW9M s#{ 
kwfulprizfu A<m1 hi^.Majie^ty's priAcipal secretack^ 
of 9tote| thie Iprdf co8MWsaipiii«|r9 of th^ (^df^iralty, Sfi4 
th?,p^|i^. pf th^ high G9u)t of a4mira)ty afi^ courts of 
i(ic$rad.pui:9lty, anQ t^ ^^ ^^ necessary xsieaisvii^ 
hex tiiij 90 to ihem sha}I. respectively appertahi* 

t^igned) W.FAWKENKIjL 

No. ly. 

French Decree. December «6, 1807* 

Napoleon, emperor of the French, king «f Itafy, and 
protector of the Rhenish confederation i-^Oiser&ing 
tTie measures adopted hy the British gavemmmtj on 
ike l\thofNbtremIrerhsi,hy\vh\ch yessels belonging 
to neutral, friendly, or^v^n powers tKe allies of Eng- 
land, arc made liable, not only to be searched by 
English cruizers, but to be compulsorily detained' in 
England, and to hare a tax laid on thetn of so much 
per cent- on the cargo, to be regulated by the British 
legislature — ^observing that by these acts the British 
government denationalizes ships of every nation in 
Europe, that it is not competent for any government 
to' detract from its own independence and rights^ all 
the sovereigns of Europe having of trust the sovereign- 
ties and independenoe of the flag > tliatif by ao^ un^ 
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pjf i^onaUe wi^kaeas^ and which, ia the eyes ot^ioii* 
tcrity, would be an indelible stain, such a tyranny 
^asr aUowed to be establis»bed into principles, and con* 
^Ccrg^ted by UWge, tb^ En|;lish would avail thenwelves 
9f it tp assprt it as a right, ^8 they have availed them- 
^Ivesi of t;lie tolerance of governments to establish 
t|be infamous principle, that the flag d* a nation does 
not cover goods, and to give to their right ot blockade 
aQ ^r^Mttary extension, and which infringes on the aq- 
veroignly of every state ; we have 4ecreod and dp 
4eereeas foUows: 

Jk^U li Eveiy ship^ to. whatever nation it may b«- 
lotftgt tha^t shall have submitted t,Q be searched by an 
English sh^p, or to a voyage to England, or that shall 
^yepaid any t^x whatsoever to the English govern- 
ment, is thereby, and for that alone, declare4 to be 
denatio^«Ji?;edj| to have forfeited the prot;Q|tioa of 
i^ V.*Pa>. 3rnd to h*ve become English property. - 

2. Whether the ships thus denationalized by t^p 
arbitrary measures of the English government, enter 
into our ports, or thon^ of oi^ allies, or whether they 
fall into the hands of our ships of war, or of our pri- 
vateers!, tb^qy ^re declajed tg be gaod.and la^vft^l prizes. 

3, The British islands are declared to be in a state 
fjf blockade, both by land and sea. Every ship of 
whatever nation, or whatsQever the natgre of its carga 
may be^ that sails from the ports of England, or tho^e 
of the English coloiries, and^of the countries occupiett 
^y, English troops, and proceeding to England, or to 
the English colonies, or to countries occupied by 
English troops, is good and lawful prize, as contfary 
to the recent decree, and may be captured by our 
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ships 6f wATi or our privateers, and adjudged to thf 
captor. 

4, These measures^ which are resorted to only in 
just retaliation of the barbarous system adopted by 
Engtand^ which assimilates its legislation to that of 
Algiers, shall cease to have any effect with respect to 
all nations, who shall have the firmness to compel the 
English government to respect their flag. They shall 
continue to be rigorously in force as long as that go-- 
rernment docs not return to the principle of the law' 
of nations, which regulates the relation of civilized 
states in a state of war. The provisions of the present 
decree shall be abrogated and null, in fact, as soon as 
the English abide again by the principles of the law of 
nations, which are also the principles of justice and 
honour. 

All our ministers are charged with the execution of 
the present decree, which shall be inserted in the 
bulletin of tlie laws. 

No. V. 

Order of Council^ lUh November 1807. 

Whereas certain orders, establishing an unprece- 
dented system of warfare against this kingdom, and 
aimed especially at the destruction of its commerce 
and resources, were some time, since, issued by the 
government of France, by which " the British 
islands were declared to be in a state of blockade,** 
thereby subjecting to capture and condedination all 
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vessels with their cargoes, which should continue to 
trade with his Majesty's dominions. 

And whereas by the same orders, *^ all trading in 
English merchandise is prohibited, and every article 
of merchandise belonging to England, or coming from 
her colonies, 6t of her manufactures, is declared law- 
ful prize:" 

And whereas the nations in alliance with France, 
and under her control, were required to give, and 
have given, and do give effect to such orders : 

And whereas his Majesty's order of the 7th of Ja- 
nuary last, has not answered the desired purpose, either 
of copfipclling the enemy to recal those orders, or of 
inducing neutral nations to interpose with effect, to 
•btain their revocation, but, on the contrary, the same 
.have been recently enforced with increasing rigour : 

And whereas his Majesty, under these circum- 
stances, finds himself compelled to take further mea- 
sures for asserting and vindicating his just rights, and 
for supporting that maritime power, which the exer- 
tions and valour of his people have, under the blessing 
of Providence, enabled him to establish and maintain; 
and the-maintenance of which is not more essential to 
the safety and prosperity of his Majesty's dominions,, 
than it is to the protection of such states as still retain 
their independence, and to the general intercourse and 
happiness of mankind. 

His Majesty is therefore pleased, by and with the 

advice of his Privy Council, to order, and it is 

hereby cH'dered, that all the ports and places of France 

and her allies, or of any other country at war with his 

^Majesty^ and all otlier ports or places in Europe, from 
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ivhlch, although not at war with his Majesty, the 
British flag is excluded^ and all ports or places in the 
colonies belonging to his Majesty*s enemies, shall, 
from henceforth, be subject to the same restrictions, 
in point of trade and navigation, with the exceptions 
fierein-after mentioned, as if the same were actually 
blockaded by his Majesty's naval forced, in the most 
strict and rigorous manner. 

And it is hereby further ordered and declared, that 
all trade in articles which are of tbe produce or ma- 
nufacture of the said countries or colonies, shall be 
deemed and considered to be unlawful ; and that every 
vessel trading from or to the said countries or co- 
lonies, together with all goods and merchandise on 
board, and all articles of the produce or manufacture 
of the said countries or colodies, shall be captured, 
arid condemned as prize to the captors. 

Bui although his Majesty \Vould be fully justified^ 
by the circumstances and considerations above re- 
cited, in establishing such system of restrictions with 
respect to all the countries and colonies of bis ene- 
.mies, without exception or qualification; yet bis 
Majesty, being neyertheless desirous not to subject 
neutrals to iny greater inconvenience, than is abso- 
lutely inseparable from the* carrying into effect his 
Majesty's just determination to counteract the designs 
6f his enemies, and to retott upon his enemies them- 
selves the consequences of their o\^n violence aWd 
injustice J and being yet wiJfing to hope that it ftiay 
be possible, consistently with tliat object, still to aUbtv^ 
to neutrals the opportunity of furnishing theinselves 
with CoioniaT produce, for their o'wn coasQtnptiok 
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and supply ; and even to leave open, for the preseriti 
such trade with his Majesty's enenies, as shall be car- 
ried on directly with the ports of his Majesty's do- 
minions, or of his allies, in the manner herein-after 
mentioned : his Majesty is therefore pleased further 
to order, and it is hereby ordered, that nothing herein 
contained shall extend to subject to capture or con- 
demnation any vessel, or the cargo of any vessel, be- 
longing to any country not declared by this order, to 
be subjected to the restrictions incident to a state of 
blockade, which shall have cleared out with such car- 
go from some port or place of the country to whicll 
she belongs, either in Europe or America ; or from 
some free port of his Majesty's colonies, under cir* 
cumstances in which such trade from such free port 

• • • , 

is permitted, direct to some port or place in the co- 
lonies of his Majesty's enemies, or from those c*blo- 
nies direct to the country which such vessel belongs, 
or to some free port in his Majesty's colonies, in such 
cases, and with such articles as may be hiwful to im- 
port into such free port : 

Nor to any vessel, or the cargo of any vessel, be-^ 
fonging to any country not at war with his Majesty^ 
which shall have cleared out from some port or place 
in this kingdom, or from Gibraltar or Malta, under 
such regulations as his Majesty may think fit to pre* 
scribe, or from any port belonging td his Majesty's 
allies, and shall be proceeding direct to the spot spe- 
cified in her clearance : 

• • • • . • • ■ 

Nor to any vessel, or the cargo of any vessel^ be- 
longing to any country not at war with his Majesty, 
yirhich shall be coming from any port or place in £u- 



rope TvhicH is declared by this order to be subject i^ 
the restrictions iDcident to a state of blockade^ des^ 
tined to some port or place in Europe belonging to 
bis Majest]^ and which shall be on her voyage direct 
thereto : 

But these exceptions ate not to be understood as 
exempting from capture or confiscation any vessel or 
goods, which shall he liable tbereib^ in respect of 
having' entered or departed from any port, or place 
actually blockaded, by his Majesty's squadrons or 
ships of war, or from being, enemiea' property, or for 
any other cause than the contravention of this present 
order. 

And the commanders of his Majesty's ships of war 
and privateers, and other vessels acting under his 
Majesty's commission, shall be, and are hereby, in-* 
structed to warn every vessel which shall have com-* 
menced her voyage prior to any Aoticef of this order, 
and shall be destined to any port of France, or of her 
allies, or of any other country at war with his Majes* 
ty, or to any port or place from which the British 
flag as aforesaid is excluded, or to any colony be* 
longing to his Majesty's enemies, and which shall not 
have cleared out as is herein-before allowed, todis^ 
continue her voyage, and proceed to some port or 
place in this kingdom, or to Gibraltar or Malta. 

And any vessel which, after having been so 
warned, or after a reasonable time shall have been 
afforded for the arrival of information of this his 
Majesty's order at any port or place from which she 
sftiled^ or which after having notice of this order, 
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fludl be found jn the prosecution of any Toy^ge con- 
trary to the restrictions contained in this order^ shall 
be captured, and together with her cargo, condemned 
as lawful prize to the captors. 

^ And whereas countries^ not engaged in the war^ 
have acquiesced in the orders of France, prohibiting 
9X1 trade in any articles the produce or pianufacture of 
bis Majesty's dominions ; ai|d the merchants of those 
countries have given countenance and effect to those 
prohibitions^ by accepting from persons, styling 
themselves commercial agents of the enemy, resident 
at neutral ports, certain documents, termed *< Certi'< 
ficates of Origin,^' being certificates obtained at t^e 
ports of shipment, declaring that the articles of the 
cargo are not of the produce or manufacture of hia 
Majesty's dominions, or to that effect: And whereas 
this expedient has been directed by France, and sub- 
mitted to by such merchants, as part of the new 
system of warfare directed against the trade of thid 
kingdom, and as the most effectual instrument of ac- 
i;oniplishing the same, and it is therefore essentially 
pecessary to resist it : .. 

His Majesty is therefore pleased, by and with 
ibe advice of his Privy Council, to order, and 
|t is hereby ordered, that if any vessel, after 
!reasonable tinie shall have been afforded for receiv- 
ing notice of this his Majesty's order, at the port 
0X place from which such vessel shall have cleared 
^ut, shall be found carrying any such certificate, or 
document as aforesaid, or any document referring, 
40 or wthenticating the same^ such vessel shall. 
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Bft jtcljodged lawful pri^* fa the cafcptof, tdgethir 
vfhik the goods kdeil therem> bdoti^tig to the ||et$OR 
dt persons^ by whom or oti rthos/t b^half^ atnj s4clt 
^ document was put on board. 

' And tfa^ Rigbt HohouraUe the yarSs CoAtttris* 
iloiwrs of his JIfajesty's Treasury, Bis Majesty's iVifl^ 
cipal Secretaries of State, Vtit Iiords Commissioti^S 
bf the Admiraltj-y and the Judges erf the High Count 
bf Admindty aud Gourts of Vice-Admifafty, are t(S 
fitke the necessaty rat^&Mttt hereitr^ as to them sh^ 
rtfsjiefctiTely appertain* 

WM. FAWKENfiR, 



Nd. VI. 

$eMnd Order in (kmcil^ Nov. \l, IWU 

Wh<i^S'*rttelcs of the ^pwffi and »aBirfaet?dW 
•f foreign countries cannot by lav*' be hoported imcr 
Ihircountryi except iw Hritish ship!?, 6r lA shi^s bc^ 
fcwging t<y the cortniri^s df ^hich wch articles are flW 
^o^irtband jhantilacttire^ witbout an txAibt in* cotmctf 
specially autfeorismg* the 6ame.** 
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;* Iks pfQBmSlo misdates vAe lainr 0€lnpfctel)r«. IBhi 
9^^ii9(kin is0t d^aa no^ p^hihHhorfl^^avtidesrAl^tani^ 
9««|thy A«r It ooly j^ohiiits oirtwB* mkmmM M 
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ttis majesty, taking into consideration the oraer of 
this day's date, respecting the trade to be carried on 
to ^tfjd from the ports of the enemy, and deeming it 
expedient that any Vessel belonging to any country in 
alliance, or at amity with his majesty, may be per- 
mitted to irtiport into thfs country, articles of the 
produce oV manufacture of countriei&'at war with his 
majesty : 

His majesty, by and with the advice of his privy 
council, is therefore pleased to order, and it is hereby 
ordered, that all goods, wares, arid merchandises, 
specified and included in the schedule of an act, 
passed ra the forty-third year of his present majesty's 
. reign, intituled, ^^ An act to repeal the duties of 
customs payable in Great Britain, and to grant other 

■ 

duties in lieu thereof," may be imported from any 
port or place belonging to any state not at amity with 
his majesty, in ships belonging to any state at amity 
with his majesty> subject to the payment pf such 

■*— ^l— — ^— B^ — I I I I ■ ■ Ill — — — ^— — a— 1»^^— — — — » 

ticles, as the produce of Muscoyy and others. The power 
to SQspeftd the navigation act, giveQ during this war by the 
Stat. 43 Geo. III. c. 153^ enables his Majesty to suspend 
it only with respect to the trade carried on by foreigners 
between our ports and tiie enemy's ports. Indeed the enact. 
ing part of this second order, (if we must now apply to the 
proclamations of the crown, terms formerly reserved for 
acts of the legislature), only suspend the Navigation Act 
with respect to enemy's ports, and leaves the importatloa 
liy neutrals of divers articles from restricted ports, nothos- 
tile, still utterly illegal, thbugh imposed upon them bj the 
first Order. 
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diilies, and liable to such drawbacks a9 ar« now es- 
tablished by law upon the importation of the said 
goods, wares, xjr merchandize, in ships navigated ac* 
cording lo law ; and with respect to such of the said 
goods, wares., or merchandize, as are authorized to be 
warehoused under the provisions of an act, passed m 
th^ forty-third year of his present Majesty's reign, 
intituled, " An act for permitting certain goods im- 
ported into Great Britain, to be secured in warehauBCS 
without payment of duty,*' subject to all the regula- 
tions of the said lust mentioned actj and widi respect, 
to all articles ivhich are prohibited by law from being 
imported into this country it is ordered that the same 
shall be reported for exportation to any country^ in 
amity or alliance with his Majesty* 

And his Majesty is further pleased, by and wijth 
the advice of his privy council, to order, and it is 
hereby ordered, That all vessels which shall arrive 
atany port of the united kingdom, or at Gibraltar or 
MaFta, In consequence of having been warned pur- 
suant to the aforesaid order, or in consequence- of 
receiving information in any other manner, of the 
said order subsequent to their having taken on board'- 
any part of iheir cargoes, whether previous or Sirtse- 
quent to their sailing, shall be permitted to report their 
cargoes for exportation, and shall be allowed to pi*o- 
eeeil upon their voyages to their original ports of 
dQstination, (if not ut)iawful before the issuing of the 
said 0rd(?r,) or to any port at amity with his Majesty^ 
M©on receiving a certificate from the collector. qr 
comptroller of the customs at the port at which they 

9.haH so enter, (which certi&cate the said coliectorsf 

4 
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and comptrollers of the customs are hereby authorized 
and required to give^) setting forth that such vessdft 
came into* such port in consequetxe of being so warn- 
ed^ or of receiving' such information as aforesat^r 
and that they'were permitted to sail fron^ such por| 
under the regulations which his Majesty has been 
pleased to establish in respect to such vessels. But in 
case any vessel so arriving shall prefer to import her 
cargo^ then such vessel shall be allowed to enter and 
import the same^ upon such terms and conditions as 
the said cargo might have been imported upon, ac- 
coidiag to law, in case the said vessel had sailed after 
having received notice of the said order, and in con- 
formity thereto. 

And it is further ordered, that all vessels which, 
shall arrive at any port of the united kingdom, or at 
Gibraltar, or Maka, in conformity and obedience to 
the said order, shall be allowed, in respect to all ar- 
ticles; which may be on hoard the same, except sugar, 
cofiee, wine, btandy, snuffy and tobacco, to clear out 
to amy port whatever, to be specified in such clearance; 
a^, with respect to the last-mentioned articles^ to 
export the same to such ports, and under suph con- 
iKtions and regulations only, as his Majesty by any 
lic^ice to be granted for that purpose, may direct. 

And the right hoiioursi,bIe the lords, commissioners 

of his Majesty's treasury, his Majesty's, principal 

•ecretaries of state, the lords commissioners of thqi 

admiralty, and the judges of the high court of admi- 

laity and courts of vice- admiralty, are to take the 

aceetsary measures Wein as to them may. respectively 

appertain. 

at W^FAWKENER. 
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No. VII. 

Third Order in Council^ Nov. 11.1807' 

Whereas the sale of ships by a belligerent to a 
neutral is considered by France to be illegal : 

And whereas a great part of the shipping of 'France 
and her allies has been protected from capture during 
the present hostilites, by transfers, or pretended trans* 
fers, to neutrals: 
^ And whereas it is fully justifiabre to adopt the samt 
JTile, in this respect, towards the enemy, which is 
applied by the enemy to this country. 

His Majesty is pleased, by and with the adrice of 
bis privy council, to order, and it is hereby ordered, 
'I'hat in future the sale to a neutral of any vessel be- 
longing to his Majesty's enemies, shall not be deemed 
to be legal, nor in any manner to transfer the pro- 
perty, nor to alter the character of such vessel : and 
all vessels now belonging, or which shall hereafter 
jkeloog to any enemy of his Majesty's, notwithstanding 
2iny sale, or pretended sale to a neutral, after a rea- 
sonable tim^ shall have elapsed for receiving inform- 
ation of this his Majesty's order at the place where 
^ich sale, or pretended sale, was effected, shall be 
captvrred and brought in, and shall be adjudged as 
lawful prize to the captors. 

• And the right honourable the lords commissioners 
of his Majesty's treasury, his majesty's principal 
jpcrctaries of state, the lords commissioners of the 
.5 ■ \ ... 
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admiralty, and the judges of the high court of admi- 
ralty and courts of vice-admiralty, are to take thq 
necessary measures herein as to them shall respec- 
tively appertain. 

W. FAWKENER. 

r 

No. VIII. 

I 

' Extract of Instruclians to Commanders of Ships pf 

fFcir, November id, I8O7. 

Our will and pleasure is, and we do hereby direct, 
by and with the advice of our Privy Council, that the 
commanders of our ships of war and privateers, do 
act in due conformity to, an J execution of, our 
aforesaid order in council : And we do further • 
order and declare, that nothing in the said order shall 
extend, or be construed to extend, to prevent any x 
Vessel, not belonging to a country declared to be un- 
der the restrictions of blockade as aforesaid, from 
caiTying from any port or place of the country to 
which such vessel belongs, any articles of manufac- 
ture or produce whatever, not being enemy's pro- 
perty, to any port or place in this kingdom • 

No. IX. 

Addiiional Instruction to Cruizcrs, 2Qth N'ov. ISO?. 

Our will and pleasure is, that vessels belonging to 
any state not at war with us, laden with cargoes to 
any ports of the united kingdom, and clearing out 
according to law, shall not be interrupted or nvolested 
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in proceeding to any part in Europe, (cKcept ports 
specially notified to be in a state of strict and rigorous 
blockade before our order of the 1 1th of November 
instant, or which shall hereafter be so notified,) to 
whomsoever the goods laden on board such vessels , 
may appear to belong : And we do further direct, 
that vessels belonging as aforesaid, coming from «iy 
port in Europe, (except as before excepted,) direct to 
any port of the united kingdom with goods for im- 
portation, shall not be interrupted in the said voyages, 
to whomsoever the goods laden on board the 6aid 
vessels may appear to belong : And in case any vessel 
which shall be met with and asserted by her master to 
be so coming, shall be detained on suspicion of not 
bein^ really destined to this kingdom ; such vessel 
shall be brought to the most qonvenicnt port in the 
course of her asserted destination, and the captors are 
hereby required to inquire with all convenient speed 
into the alleged destination ; and in case any ves» 
sel and goods so brought in and detained, shall be 
proceeded against in our High Court of Admiralty or 
in any courts of Vice-Admiralty, we hereby direct^ 
that the same shall be forthwith restored upon satis* 
factory proof being made that the cargo was cominigf 
for importation to a port oJF this kingdoni^^t 

By his Majesty's command^ 

HAWKESBURY. 

• n m v , ■ .1 ■■ ■ ■!■ > 1 ^ ■ I ■ ■ ■ - !■ 

* These msCractioBs seem to be i::oiltrary to ihe navi- 
gation law. The courts are directed to i^estote neutral 
thips detained with cargoes from any restricted countries, 
on proof that they were coming for unportation here. But 
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No. X. 

First additional Order, 25 /A November, ISO 7. 

Whereas it h^s been representcV that it wo«lJ 
bc'expedient to fix certain periods^ at which it sliall 
be deemed that a reasonable time shall have lapsed 
for receiving infonnHtion, at different places, of. his 

"Majesty's order in council of the Uth of November 
instant, respecting the trade with his Majesty's ene- 
mies, and in their produce and manufactures ; his 
Majesty taking the same into consideration^ and 
being <ie»irous to obviate any difficulties that may 
arise in^ respect thereto, and also to allow ample time 
for the said order being known to all persons, who 
may be aSHbcted thereby, is pleased, by and with the 

"lydviee of his Privy Council, to order and declare, ^nd 
it is hereby «>rdered and declared,, that iuformation of 
lite said order of the I Ith of November instant, shall 

t ht taitaen4mid held to. have been reeeived in the places 
berein^after mentioned, at the periods respectively 

'^totgniedrtotiiem ; naiqdy, 

Ports and places within the Baltic — December 21 ^ 
1807. 

the Second Order of November 1 1 , only authorizes the 
importation of goods by neutrals from belligerent ports, 
not from any other restricted ports ; and, as we remarked 
before, the order would have been illegal by the Nav. Act, 
.coupled with 43 Geo. III. c. 153, hadit gone any farther. 
Tbi^e iostr^ctionf are therefore c^ite illegal. 
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. Other ports and places to t^ie northward of Amateivt 

dam — December 11, 1807, 
From Amsterdam to Ushapt — December 4, 1807. 
From Ushant to Cape Finisterre — December Sjj 

1807. 
t*rom Cape Finisterre- to Gibr^iltar, inclusive^ Dec. 

13, 1807. 
Maderia — December 13, 1807. 
Ports and places within the Screights of Gi braltar 

Co Sicily and Malta, and the west cqast of Italyi 

inclusive, January 1, 1808. 
All other ports and places in the Mediterranean be- 

3'ond Sicily and Malta, January 20, 1 808. 
Ports and places beyond the Dardanelles — February 

1, 1808. 
Any part of the north and w^istern opast of Africa, 

or the islands adjacent, except Aladeria — JaQr 

nary 11, 1608. 
The United States, and British possessions in North 

America ami the West Indies — January 2Q, 

1808. 
Cape of Good Hope, and the east coast of South 

America....March l, 1808. 
India....May l, ld08« 
China, ancl the 9oast of South ^ixieric^.... June | , 

1808. 

And every vessel sailing on or after those dayi, 
from those places respectively, sh^U be deemed an4 
taken 'to have received notice of thp aforesaid order. 

And it is further ordered, that if any vessel shall sa|l 
>v|thin twenty days after the periods above assign94 
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respectively, from any of tlie said places, ]n contra* 
Tcntion of the said order of the 1 ith of November in- 
stant, Liid shall be detained aji pcizc on account there-* 
of, or shall arrive at arty port in this kingcloni, destin- 
ed to some port or place within the restriction of the 
8ai4 order, apd proof shall be made to the satisfaction 
of the court of admiralty, in which sncb vessel shall 
be proceeded against, in case the same shall be brought 
in as a prize, that the loading of the said vessel comr 
menced before the' said periods, and before the infor- 
mation of the said order had actually been received 
at the pqrt of shipment, the said vessel, together with 
the goods so laden, shall be restored to the owner or 
owners thereof, and shall be permitted to proceed on 
her voyage, in such manner, as if such vessel had sail- 
ed before the day so specified as afpresaid. 

And it is further ordered, that no proof shall be 
admitted, or be gone into, for the purpose of shewing 
that information of the said order of the 1 1th of No** 
Tember instaiit had not been received at the said places 
respectively, at the several periods before assigned , 

And the right honourable the lords con^missipners 
of his Majesty's treasury, his Majesty's principal se- 
cretaries of state, the lords commissioners of the 
admiralty, and the judges of the high court of admi- 
ralty and courts of vice-admiralty, are to take the ne- 
cessary measures herein as to then) respectively ap? 
pertain. 

yr, FAWKENER, 
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No. XI. 

Seconi additional Order^ 25th November^ 1807. 

Whereas his Majesty, by his order hi council, dated 
nth November instant, respecting tb« trade to bfe 
carried on with his Majesty's enemies, was pleased to 
exempt from the restrictiv'>ns of the said order, all 
Vessels which shall have cleared out from any port ov 
'^lace in this kingdom, under such reguktions as his 
'Majesty may think fit to prescribe, and shall be pro- 
ceeding direct to the ports specified in the rcspectiv^e 
clearances : His Majesty, taking into considefatiod 
the e3epedtency of making such regulations, is pleased, 
by and with the advice of his privy council, to order, 
and it is hereby ordered, 

That all vessels belonging to cottntries not at wai^ 
isrith his Majesty, shall be permitted to lade, in any 
'port of the united kingdom, any goods being the pro^ 
^tiee or manufacture of his Majesty's dofminiohs. East 
India goods, or pri^e goods (all saeh goods having 
befen laivfuUy imported) add to cleat ont with and 
"frfcely to convey the same to any port or place in any 
colony in the \V'est Indies, or Amerita, belonging to 
-his Majesty's enemies, such port or place not beii^ in 
a nate of actual blockade ; subject to the payment of 
such duties ^s may at the rime when any such vesseig 
may be cleared out, be due by law on' the exporta* 
tion of any such goods, or in respect of th^ same being 
destined to the ports of the colonies belonging to his.^ 
Majesty's enemies : 
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And likewise te lade^ clear out with, and convey 
as aforesaid, any articles of foreign produce, or ma* 
nulucture, which shall have been lawfully imported 
into this kingdom, provided his Majesty's licence 
shall have been previously obtained for so conveying 
such foreign produce or manufactures : 

And it is further ordered, that any vessel belong* 
ing ^ aforesaid, shall be permitted to lade in any 
. port of the united kingdom any goods^ not being naval 
px military stores, which shall be of the growth, pro* 
duce, or manufacture of this kingdom, or whicb shall 
have been lawfully imported, (save and except foreign 
sugar^ coffee, wine, brandy, snuft, and cotton)^ and to 
clear out with, and freely to convey the same to any 
port, to be specified in the clearance, not being in a 
state of actual blockade, although the same shall be 
under the restrictions .of the said order : 

And likewise to lade, clear oat, and convey fo* 

reign sugar, co£Fee, wine^ brandy, snuff, and cotton^ 

which shall have been lawfully imported, provided his 

. Majesty^s licence shall have been previously obtained 

for the exportation and conveyance thereof : 

And it is hereby further ordered, that no vessel 
shall be permitted to clear out from any port or place 
in this kiogdonr^y to any port or pl^e of any country 
objected to the restrictions of the s^id order, with 
any goods which shall have been laden, after notice 
-of the saidorder^ on board the vessel which shall have 
imported the same into this kingdom, without having 
SfBt duly entered and landed the ^ame in 9onle port or 
^lace in this kingdom : 

And that no vessel shall be permit to cleat out 
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from any port or place in this kingdond to any port 
or place whatever, with any goods the produce or ma-» 
nufacture of any country, subjected to the restrictions 
of the said order, which shall have been laden, after 
notice as aforesaid on board the vessel importing the 
same, without having so duly entered and landed the 
same : 

Or, with any goods whatever which shall have been 
laden, after such notice, in the vessel importing the 
same, in any port or place of any country subjected 
to the restrictions of the said order, without having so 
duly entered, and landed the same^ in some port or 
place in this kingdom : 

Except the cargo shaH consist wholly of flour, 
meal, gram, or any article or articles the produce of 
the soil of some country, which is not subjected to 
the restrictions of the said order, ^except cotton, and 
which shall have been imported in an unmanufactured 
state direct from such country into this kin^dotn,^.in a 
vessel belonging to the country from which such 
goods have been brought, and in whichxthe same were 
grow^n and produced * ; 

And it is further ordered, that any vessel belong- 
ing to any country not at war with his Majesty, may 
clear out from Guernsey, Jersey, or Man, to any port 
or place under the restrictions of the said order, which 
shall he specified in the clearance, not being ip a state 
of actual blockade, wiih such articles only, not being 

^ We have remarked in the text the contradic^oivi 
here exhibited, as well as the repv^anc^ q/ this (>r4et IM)^ 
fk subsequent one. 



95 

tiaval or military stores, as shall have been legally im^' 
ported into such islands respectively, from any port 
or place in this kingdom direct. 

And with respect to all such articles as may have 
been imported into the said islands respectively, from, 
any poh or place under the restrictions of the said or* 
der, it shall not be permitted to any vessel to clear 
out with the same from any of the said islands, ex^ 
cept to some port or place in this kingdom • 

And the Right Honourable the Lords Commis* 
sioners of his Majesty's Treasury, his Majest} 's prin- 
cipal Secretaries of State, the Lords Commissioners 
of the Admiralty and the Judges of the High Court 
of Admiralty, and courts of Vice-Admiralty, are to 
take the necessary measures herein as to them shall 
respectively appertain* 

W. FAWKENER. 

No. XIL 

Third Order, Q5th NovemheVy 1807. 

Whereas his Majesty, by his order \^ council dated 
the 11th of November instant,^ respecting the trade to 
be carried on with his Majesty's enemies, was pleased 
to exempt from the restrictions of the said •rder all 
vessels belonging to any country not at war with his 
Majesty, together with their cargo, which shall be 
coming from any port or place in Europe, which is 
declared in the said order to be subject to the re- 
strictions incident to a state of blockade, direct to 
some part or place in Europe belonging to his Ma- 
jesty? 
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And also all vessels which shall be cleared out 
from Gibraltar or Malta under such regulations as 
bis Majesty may think fit to prescribe^ and which 
shall be proceeding direct to the ports specified in 
their respective clearances : 

And whereas it is expedient to encourage the trade 
from Gibraltar to Malta to countries under thp re- 
0trictions of the said order, subject to regulations to 
be made respect thereto : His Majesty is therefore 
pleased to prescribe the following regulations itl regard 
io^smch trade^ accordingly, and by and with the advice 
of bis privy council^ to order, and it is hereby or* 
di9i>cc). 

That all sorts of flour and meal, and all sorts ^f 
graif}^ tobacco, and any other article in an unmanufac*' 
tured state, being the growth and produce of any 
co«Hitry not being subjected by the said order to the 
restrictions incident to a state of blockade, (except cot* 
ton, and naval and military stores) which shall have 
been imported into Gibraltar and Malta direct from 
the country where the same were grown and pro-* 
duced, shall, unthout any licence^ be permitted, to be 
cleared out to any port or place, not being in a state 
of aetual blockade, without the same being compelled 
to be landed : 

But neither the said article of cotton, however im- 
ported, nor any article which is not the growth, pro* 
dttce, or manufacture of this kingdom, or which ha^ 
not been imported in a British ship, or from this king- 
dom direct (except fish), and which shall have been 
laden at the port of original shipment, after the pe- 
riod directed by an order of this date to be taken at 
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the time, at which noiice of the said Order of the 
11 th of November jsball be considered as having been 
received at such port of shipmeDt, shall be permitted ' 
to be exported from Gibraltar or Malta, except to 
some port or place in this kingdom : 

And all other articles o£ the growth, produce, aad 
manufacture of thiai kingdom, or which »halt have 
been imported into Gibraltar or Malta^ in a British * 
ship, or from some port or place in this kingdom, to- 
gether with the article of iish^ however imported^ 
may be exported to any ports or places in the Me* 
diterraneaii or Pormgal, under such licence only as is 
hermt^after directed to be granted by the governor' 
and Malta respectively*-*And it is hereby ftirther or* 
dered) that licences be granted by the governors, lieu« 
tenant governors, or other persons having the dnef 
civil command At Gibraltar or at Malta respectively, 
but in bis Majesty's name^ to such person or per* 
sons as the said governors, lieutenant governors, or- 
persons having the chief command shall think fie, 
allowing such person or persons to export from Gi*- * 
brakar direct, to any port in the Mediterranean, or to 
any port of Portugal, or to any port of Spain without 
tbe Mediterranean, not ftirther north than Cape Fi* 
ntsterre, and from Malta direct to any port betnjg;, with.- 
in the* Mediterranean, with any articles ol' the pr6<- 
dttee or n»anulactttre of his Majesty^s dominions : 
And any articles which shall haye been imported into 
Gibvaltar or Mstlta from thiiskingdotn, to whomsoever 
siicbar^kles shall appear to belong, (not being naval or 
^litary stores) in any vessel belonging to any coun-^ 
try not at war with his Majesty, or in any vessel not 
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exceeding one hundred tuns burtben, and being iitl« 
arnied, belonging ito the country to inrhich such ves- 
sel shall be cleared out and going : 

And also to import in any such vessel or ve8sel# 
as aforesaid, from any port within the MediterraQean, 
t6 Gibraltar or Malta> or from any port in Portugal 
or Spain as aforesaid, to Gibraltar, such por( and such 
destination respectively to be specifiefd in such ticeuce^ 
avy articles of merchandise whalsoever^ and to whoip,-' 
soever the same 7nay appear to lelongy such articles tf> . 
be specified in the bill of lading of such vessel, sub- 
ject however to such further regulations and rcstrict- 
tions with respect to all or any of the said articles so 
to be imported, or exported, ai may be inserted in the . 
45aid licences by the governors, lieutenant goverpors, 
or other persons having the chief civil command at 
Gibraltar or Malta, for the time being respectively, 
as to them shall, from time to time^ seem fit and expe- 
dient. 

And it is further ordered, that in every Such licence 
shall be inserted the names and residence of the per- . 
son or persons, to whom it shall be granted, the ar- * 
tides and their quantities permitted to b^ exi^orted^ .. 
the name and description of the vessel, and 6( tlie. 
master thereof, the port to which the vessel shall be 
allowed to go, which shall be some port not under ac- 
tual blockade, and that no|Ii(fencesi^ to be granted shall > 
continue in force for longer than two months froni .. 
its date, nor for more than one voyage, or any such 
licence be granted, or acknowledged to be valid, it 
granted to permit the clearance of any vessel to any 
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port, winch shall be actually blockaded by any liaval 
force of his Majesty or of his allies : 
* And it is farther ordered, that the commanders of 
Jiis Majesty's ships of war and privateers, and all 
others whom it may concern, shall suffer every such 
vessel Sidling conformably to the permission given by 
this order, or having atiy licence as aforesaid, to pass 
and repass, direct between Gibraltar, or Malta,,an(l 
such port as shall be specified in the licence,, in sucll 
manner, and under such terms, regulations, and ro« 
stritftioQs as shall be expressed therein. 

And it is further ordered, that, in case any vessel, 
so sailing as aforesaid, for which any such licence as 
aforesaid shall have been granted, and which shall be 
proceeding direct upon her said voyage, shall be de« 
tdined and brought in for legal adjudication, such ve»« 
scl, with her cargo, shall be forthwith released by the 
Cou4t of Admiralty, in which proceedings shall be 
commenced, upon proof being made that the parties 
had duly conformed to the terms, regulations, and re- 
strictions of the said licence ; the proof of such con- 
formity to He upon the person or persons claiming 
the benefit of this order, or obtaining or using supK 
licence,^ or claiming the benefit thereof. 

And it is hereby further ordered, that no vessel be^ 
longing to any state on the coast of Barbary, shall be 
prevented from sailing with any articles of the growth 
or produce of such state, from any port or place in 
such state, to any port or place in the Mediterra* 
nean, or Portugal, such port or place not being actually 
blockaded by soine naVal force belonging to bis niaj^« 

H 
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tj, or his allies, without being obliged to touch «t 
Gibraltar or Malta. 

And the Right Honourable the Lords Commis-- 
•loners of his Majesty's Treasury, his Majesty's Prin- 
cipal Secretaries of State^ the Lords Commissioners of 
the Admiralty, and the Judges of the High Court of 
Admiralty and Courts of Vice- Admiralty, are to take 
the necessary measureit herein, as to them shall rcst^ 

pectivdy appertain. 

^ W. FAWKENER. 

No. XIII. 

fourth Additional Order ^ Nov. 25, isaT. 

Whereas liis Majctsy, by his order in council of the 
eleyenth of November instant, was pleased to order 
and declare, that all trade in articles which are of the 
produce or manufacture of the countries and colonies 
mentioned in the said order, shall be deemed and con- 
sidered to be unlawful (except as is therein excepted) | 
his Majesty, by and with the advice of his privjr 
council is pleased to order and declare, and it is bere^^ 
by ordered and declared, that nothing in the said order 
contained shall extend to subject, to capture and con- 
fiscation any articles of the produce and manufacture 
qf the said countries and colonies laden on board Bri'^ 
tish shipSy which would oot have been subject to 
capture and confiscation if such order had not beea 

piade. 

And the right honorable the lords commissioneri 
of his Majesty's treasury, his Majcstys {Mrincipal se- 
cretaries of state^ the lords commitsioners of' th^ 
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sdtniralty, and the judges of the high court of admi* 
rait) and vice admirahy are to take the necessary 
measures herein^ as to them may respectively apper* 

W. FAWKENER. 

No. XIV. 

Ptfth Additional Order in Council, 95th November^ 

1807. 

His Majesty taking into consideration the circum* 
stances under which Prussia and Lubeck have been 
compelled to shut their ports against British ships and 
goods^ is pleased, by and with the advice of his privy 
council, to order, audit is hereby ordered, that all 
ships and goods belonging to Prussia^ which may have 
been seized subsequent to bis Majesty's order^ of the 
nineteenth of November one thousand eight hundred 
and sif I and are now detained in the ports of thi^ 
kingdom, or elsewhere, and ali ships and goods be^ 
longing to inhabitants of Lubeck which are so de* 
tained, shall be restored upon being pronouoced by 
the high court of admiralty, or any court of vice- 
admiralty, in which they have been or may be pro*, 
ceeded against, to belong to subjects and inhabitants 
of Prussia or Lubeck *, and not otherwise liable to 
confiscation; and that such ships and .goods shall be 
permitted to proceed to any neutral port, or to the 
port to which they respectively belong : And it is 
further ordered, that the ships and goods belonging to 

" * On 20tli December, 1807, Lubeck property was di* 
^«ected O0t to be restored till farther orders* 

U 2 
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'"Prassl^ or L\]beck shall not, until further <>tikrr»y be 

liable to detention, proTided uttcb ^hips and gocNis 

'shall be trading to or from any port of thb kiagdom, 

or between n^utrsil port and neutral port, or Aoih 

any port of his Majesty^s allies^ and proceeding 

direct to the port specified in their respective clear* 

ances. 

* And the Vight honoqfrable the lords eommissioiitfs 

of his Majesty's treasury, his Majesty's priticipal se-^ 

cretaftes of state, %hi^ lords connnissioners of ih« 

admiralty^ and the /judges of the high court of ad<« 

oniralty and courts of viee admiralty, s^re to lake the 

necessary measures herein^ aq to tbcm shall ra^eCr 

lively Appertain. 

W. FAWKENER. 



No. XV, 

Sixth Additmtal Order id CouncU^ %Mh Ifci&emher^ 

1107. 

Hi^ M^y[ei|ty having taken into conskieratioa .th# 
(^ifeum^ton<;es uip4^r which Porci3gal baji been com --^ 
pelkd to shut her poits against the ships and goods of 
his Majesty ^s subjects, is pleased, by and with the 
advice ojf his privy council,, to order, and itishtrtbjr 
49trderQdi. that ali ships and goods belonging ta Por*^ 
tug^lf which have been, and am now detained in, the, 
ports of this kingdom, or elsewhere^ shall be reistored, 
»poa being pronounced, by the high, court of admi* 
ralty, or by the court of vke^radiBiraUy, 19 wfai<(hi pro**, 
cecdings may have been, br^shall be C9wam9B0cdi t9 

S 
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Jkelpng to subjects and inliabitants of Portugal, and 
not otherwise liable to confiscation ; and that the said 
thips and g09ds shall be permitted to proceed to any 
neutral port, or to Portugal : And it is farther oi dere<i» 
ihat the ships and goods belonging to Portugal sball 
not, until further orders^ be.liabb to detention^ pro<» 
Tided such ships and goods shall be trading to and 
front any pprt of this king^c^m, or to and froui Gibral- 
li^ or Malta, and proceeding direct to the port spe« 
jc:i£ed in their clearancei or between neutral port and 
Doutral port, or between Portugal and the ports 9^ her 
pwn colonies^ or from any port of his Majesty's allies 
and proceeding direct to the ports specified in theif 
respective clearances^ provided such piorts shall na( 
be at the time in a state of actual blockade ; And 
it is further ordered, that the ships of Portugal shall 
not be considered as entitled, under any treaty bei* 
tween his Majesty and PortugM, to protect any goods 
laden tberwn which may be otherwise subject to coti^ 
1iscation« 

And the right honorable the lords cbmmisioners 
of his Majesty's treasury, his Majesty's principal se- 
cretaries of state,, the lords commissioners ,of the ad- 
miralty; and the judges of the high court of admir 
r^ty« and coiut^ of vice-admiralty, are to take the 
necessary measures herein As to them shall respec^ 
lively appcrtftip. 
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Ko. XVI, 

Order of Council^ Dec. 25, l807, 

His Majesty is pleased, by and with the advice of 
his privy council, to order, and it is hereby ordered, 
that nothing in his Majesty's order iii council of the 
11th of November last shall extend, or be construed 

• 

to extend, to permit any vessel to import any articles 
.of the produce or manufacture of the enemy's colonies 
in the West Indies, direct from such colonies to any 
port of this kingdom : And it is further ordered, that 
all vessels which may arrive in the ports of this king- 
dom direct frpm the colonies aforesaid, shall never- 
theless be released, upon prpof being made that the 
charter-party or other agreement for the voyage was 
entered into before notice of this order. And the 
right honouralJe the lords commissioners of his 
Majesty's treasury, his -Majesty's principal secretaries 
of stat^ the lo^-ds. copimissioners. of the admiralty, 
and the judges of the high court of admiralty, and 
the courts of vice admiralty, are to take the necessary 
measures herein^ a^ to them shall respectively ap- 
pertain* 

W. FAWKENER. 
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-No. xvn^ 

Lord Coke's Commentary on 
MAGNA CHARTA. 

That before this statute, merchant-strangers might 
be publiquely prohibited, publice prohibeantur. And 
this prohibition is intcndable of merchat strangers in 
amitie, for this act provideth afterward for merchant 
f trangers enemies ; and therefore the prohibition in- 
tended by this^act, must be by the common or pub- 
Hque councell of the realnie, that is, by act of parlia- 
ment, for that it concerneth the whole realme, and 
isimplyedby this word (publice.) 

Now touching merchant strangers, whose iofe* 
raigne is in warre with the King of England* 

There is an exception, and provision for such, as be 
found in the realrae at the beginning of the warre, 
they shall be attached with a priviledge, and liniita.- 
tion^ viz. without harme of body, or gQods, with 
this limitation, until! it be knowne to us, or our 
chiefe justice (that is our guardien, or keeper of the 
realme in our absence) how our merchants ther^ in 
the land i^ warre with us shall be intreated, and if 
our merchants be well intreated there, theirs shall 
be likewise with us, and this is jus belli. £t in rer 
publica maxine conservanda sunt juri belli. 

But for such merchant strangers as come into th^ 
rtalme after the warre beginnc, they may be dealt 
withall as open enemies: and yet of auncient tim# 
three men had priviledge granted them in tirn? qf 
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tvatTc. Clencus, agricola, et mcrcator, tempow 
belli. Ut oretq ; colat, commutet, pace fruuntur. 

The end of this chapter vms for advancement of 
trade, and traffique ; the m^anes for the well using 
and intreating of merchant strangers in all the parti- 
culars aforesaid, is a matter of great moment, as ap- 
^eareth by many other acts of parliament, for as they 
be used here, so our merchants shall be dealt witball 
m other countries* 

King Philip and Queen Mary, graunted by letter* 
patents to the mayor,bayliffes, and burgesses of South- 
ampton, and their successors, that no wines called 
malmescys to be imported into this realme by any 
denizen, or alien, should be discharged or landed a( 
any other place within this realme, but onely at th* 
said town and port of Southampton, with a prohibi- 
tion, that none should doe to the contrary upon pain 
to pay treble custome to the King and queen, &c^. 
And fdr that Anthony Donate, Thomas Frederice, 
and other merchant strangers bought divers biits 6t 
malmcsey, &c. and landed them at Goore, and in 
Kent> Gilbert Garard the attourney generall, informed 
in the exchequer, against the said merchant strangers 
for the said treble custome, Sec. Upon which in- 
formation, as to the said treble custome, the said 
Anthony Donat demurred in law, 8cc, And* this 
case was argued in the exchequer chamber by coun- 
sell learned on both sides, aad upon conference had, 
two points were resolved by all the judges. 1. That 
the grant made in restraint of landing of the said 
wines was a restraint of the liberty of the subject, 
flgaini^i the lawes and statutes of the realme. t ^ That 
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ttie a^^sment of treble cudtome was merely void^ 
and against the law. As it appeareth by the report 
of the lord Dier under his hand (which I have in my 
custody) But after by act of parliament^ in anno 5 
FJiz. the said charter is established as to merchant 
Strangers onely^ but not against subjects, (ii. Inst ^7.) 

No. xviiir. 

Magna Charta. C^'Hen. III. eap\ $oj * ' 

Onines mercatores nisi publice antea prohibiti fut« 
tint habeant salvum & securum conductmor eziiede 
Angl. & venire in Angl. & morari & ire per Angl. 
tarn per terrain quam per aquam ad emend. & ven* 
dend. sine omnibus tollis malis per antiquas & rectas 
conauetudines prelerquam in temport guerre &si.sint 
de terra contra ops guerrina &; talis inveniantur in.tenra 
nostra in principio guerre attachientur sine damno 
corpomm vel rerum donee sciatur a nobis vel a capitali 
Justic. nostro quomodo Mercatores terre nostre trac- 
tantur qui tunc inveniuntur in terra ilia contra no* 
quirrina &si nostri salvi aint in terra nostra^ 

No. XIX. 

9 E^' III. Stat, I . cap. I . § 1 and S., 

That all merchant strangers^ and denizens^ and all 
other and every of them, of what condition or state 
soever they be, that will buy or sell corn, wines, aver 



de pois^ fleshy fish^ and all other livings and victuals, 
wools^ clothes, wares, merchandises, and all other, 
things vendible, from whence soever they come, by 
foreigners or denizenS;^ at what place soever it be, 
city, borough, town, port of the sea, fair, market, or 
elsewhere, within the realm, within franchise or with- 
out, may freely, without interruption sell them to 
what persons it shall please ^hem» as well to foreigners 
as denizens | except always the enemies of our Lord 
the King and bis. realm. And if haply any disturb- 
ance, be done to any merchant stranger, or denizen, 
qr any other, for the sale of such things^ in any city, 
borough, town, port of the sea, or oth^r place 
.which hath franchise, and the mayors and bailifis, or 
other which bath the rule of such franchise, being re« 
quired by the said merchants, or other thereof to pro- 
Tide remedy, and do not and be thereof attained^ th^ 
foncliise shall be seized into (he king's h^nds, ^94 



No. XX. 

lA^Ed. III. Siat. 2. cap, 2. § SJ, 

That all merchants, denizens, and foreigners, (ex« 
ctpt those which be of our enmity) may without let 
safely come into the said realm of England with their 
goods and merchandizes, and safely tarry and safely 
return, paying the customs subsidies and other profit^ 
reasonably thereof due; so always that franchises and 
ftte customs, reasonably granted by us and our as^ 
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eestori to the dity of ]Lx>ndony and other oitiM) 
boroughs, and good towns of our realqa of finglaod, 
)>e tp them saved. 



No. XXI. 

18. Ed. ill. Stat. 2. c; 3. § 9* 

And that every man, as well stranger as privy { 
from henceforth may buy wools, according as they 
may agree with the seller^ as they were wont to do 
before the said ordinances j and that the sea be open 
io all manner of merchants to pass with their mer* 
chandise where it shall please them^ fqe Id mieer 
soit overle a tout manere des viqrchantz dt passer 
0ver lourmarchandises.J 



No, XXIL 

29 Ed, III. Stat. 4. c. § 4, 
That every merchant or other^ of what conditicm he 
be, as well aljen as denizen, that bring wines, flesb,^ 
fish^ or other victuals, cloths, woolfds, Avoir de pois, 
or any other manner of merchandizes, of chaffer to 
the city of London, or other cities^ boroughs, Sind 
good towns of England, or ports of the sea, may freely 
and without challenge or impeachment o& any, sell in 
gross or at retaili or by parcels at bis will, to all man- 
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ner of people that wilt buy the samey notwithetand^ 
ing^ any franchises, grants, or i custom usedj or anjr 
other things done to the contrary ; sitbeaco chat avoli" 
usages and franchises be to the common prejudice of 
the king and his people. 



No. XXIIL 



27 Ed. III. sfat. 2. cap. ST, 

Item pur replener lez ditx Koialmes et terres d« 
monei et de plat dor et dargent et dcz merchandize^ 
dez autres teires, et pur doner tarlent as marchauntes 
estraunges de venir ove lez merces et marchandisef 
de autres terres en lez Roialme & terres avauntditz. 
Si avoins ordeigne & establi, que touts lez^ marchaunte 
e^trunges,queux ne sount mye de notre enmite, de quel 
terre ou nation qils saitnt puisseot soutz nostre pro- 
tection, et save conduit vener et demurrer en nos dit 
Roialme et utreZt queox parties, qils youdrount, et 
de illocqs retoumer ove lour mesnee merces et nmr-» 
chaundises quecunqes frauncbement et vendre lour 
marchaundfies a les estaples & a'lllours deinz mesme 
le Roi^lofte ic terres, a que leu veudia aehater paiaiynte^ 
lea custumes ent deuz. £t pur plus assurere lez mar* 
ehauBts e&rraunges et autres mesnauntes liens St 
marcl^undtses es dites l^almeet tcrr:es ; si volofqt 
A. f rauntoms ordeinQios, 
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, TRANSIATIOM, 

Iteoii for the better replenishing of 'these realiM 
jmvX\ moiieyji gold and silver plate^ and merchandize 
^f foreign coaatiies^ and for giving to merchant 
strangers inducements to come with the wares and 
merchandize of foreign countries into these realms 
aforesaid — We have ordained and established that 
mil merchant strangers who are not at enmity with us 
of what country or nation whatsoever, may under our 
protection and safe conduct come and tarry in our 
realms aforesaid^ wheresoever they chuse, and from 
thence may return with tlieir imported wares and 
merohaadize freely^ and sell the same at the ataf lei 
and elsewhere, &c. 






Ko. XXIV. 

» ■ , 

fd Ttich. IL Stat. I. r» I. § 4« 

Our Lord the King considering clearly the coming 
o^ merchant strangers wfthin the realm, to be very 
profitable for many causes, to all the realm, by the 
assent of the prelates, dukes', earls, barons, and of 
the commons of the realm, hath ordained and stab- 
lished, that all merchants aliens, of what realms, 
countries^ or seignories that they come, which be of 
lh# amity of the Kio|f, and of his realm, nt«^y from 
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henceforth safely atxl surely come within the ttsatm df 
Efigknd, and in ail cities, boroughs, ports of the 
sea, fairs, markets, or other plaecs within the realm^ 
within franchise and without, and abide with their 
goods and all merchandises under the safeguard and 
pr(Keetion of the king, as long as slmU please hiiii, 
without disturbance or denying of anj perscm.* 
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No. XXV. 

4 ^tc.II. St. 3. <r. 1. s. 1 and f. 

< I 

■ \ • 

That all manner of merchant strangers, of whatso- 
ever nation or country they be, being of the amity of 
4he King and of his realme, shall be welcome, and 

freely may come within the realm of England, and 

1 ^ " I ' ■ ■ " ■ II .■... — ■ - 

* The three last statutes completely prove that the ex* 
ception in some of the former ones ^^of the kings enemies*^-: 
means either rebels and foes within the realm^ or is to 
be interpreted' as shewing who are not to- come and s^ 
here — not as prohibiting merchant strangers at amity from 
KeHing to all-^foes as well as friends^-^Evin if it wwe 
pretended that those statutes meant to prohibit the 
trade of alien friejids with alien enemies, it would remain 
for the defenders of the late Orders to shew that aU the 
restricted countries are those of alien enemies, or to ad* 
mit that at least in part those orders are quite illegal. 
'But no such interpretation can be set up^ nor is it sup* 
ported by a single law authority. — See ComynSy 352. — 
2 Intt. b7,—Bac. Ab. Merchant. 
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jftUewhere within the King's power, as well wlthim 

franchise as without, and there to be conversant to 

merchandize^ and tarry as long as them liketh, at 

those whom our said lord the King by the tenor 

hereof^ taketh under his protection and safeguard^ 

with .their gooda^ merchandizes, and all manner &mi* 

liars. And for so much the King willeth and com** 

mandeth^ That they and every of them be wellg 

friendly^ and merehantlike entreated and demeaned 

within all parts within his said realm and power^ 

with their merchandizes^ and all manner goods, and 

auffered to go and come^ and into their proper country 

peaceably to return without disturbance or impeach- 

meat of any. 



No. XXVI. 

5 Hen. IV. cap. 7. ^.1. 

Item, It is ordained and Established, that all the 
merchant strangers^ of what estate or condition that 
ihey be, coming, dwelling, or repairing within the 
realm of England, shall be entreated or demeaned 
within the realm in the manner, form, and condition, 
as the merchants denizens be, or shall be entreated or 
dtmeaned in the parts beyond the sea. 
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No. xxvir. 

Extract from Lori C. J. Hale$ Treaiise De PortUntw 

Maris y 

For general prohibilions 6i naercbandized of snf 
particular kind. I'heee were tosietkne^ made, but 
very ramly ; Bfitber indeed could they be lawful wkli*' 
out the help of aa act of parliament, because thef« 
have beet) in all times several statutes made for thtf 
liberty smd eoconragemcnt of merchant strangerf 
especially to cqryc into the kingdom and trader 
which could not -be derogated by a proclamation; 
And therefore> if at any tioie there were such inhibit 
tions by proclamation, they were commonly temp04 
rary upon an exigence of state, and not perpetual, 
nor of any certain continuance. But when there 
were perpetual or long restraints of this nature, they 
were always done by parliament. 

And the reasons of these interposings of acts of 
parliament was^ because that proclamations proved 
-very ineffectual to tliat. purpose, partly b'. .ause it was 
at best doubtfull whether they could at all be cffeotuaj 
against so manie acts of parliament ; but doubtless 
-they could not without an act of parliament induce a 
forfeiture of the goods so imported, as hath been 
often resolved,; whereof more hereafter. 

Concerning exportations, and how far forth the 
ports may be shut in reference to goods and mer- 
chandize exported. 

Those inhibitions were for the most part touching 
«uch commodities whereby the kingdom might be 
weakened, or scarcity occasioned, by the exportation : 
as arms, amniunition, com, victuals, gold, silver, 
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horses^ timber, thread of yarn, of woollen, and some- 
times of falcons. 

And sometimes in the proclamation there was an- 
nexed a clause of imprisonment of offenders ; some- 
times the forfeiture of the things imported ; some- 
times the forfeiture of all their goods and lands. But 
. these clauses .of forfeiture were only in terrorem i 

> for, as ^e hayc before observed, a proclamation barely 

cannot induce a forfeiture of goods. 

Tho^gh possibly in the time of hostility or public 
danger, . or common scarcity, such prohibitions by 
proclamation of exportation of victuals and arms 
might have a temporary effect and use ; yet we may 
^ easily guess that they were not effectual for perpe- 
tuity, nor indeed sufficient provisions pro tempore ; 
for the king and his council thought not fit to rest 
upon such ineffectual means, but acts of parliament 
have successively passed for the inhibition of expor- 
m tation of these very things v^ith penalties of for- 
feitures added to tli^m. See 1 E. 4. c. 3. for horses 
1 E. 2. P. M. c. 5. of com, herring, butter, cheese, 
and wood ; 25 H. 8. c. 5. of victuals of all sorts ; 9 
E. 3. c. 1.19 H. 7. c. 15. of bullion or money. The 
like might be instanced in divers other things. 

The restraints of exportation in any but English 
bottoms. This hath been attempted to be done by 
proclanution, as a good expedient for the increase 
of shipping and mariners, and the encouragement of 
trade and navigation. Vide inde claus. 41 E. 3. m. 
t5. of a proclamation to that purpose ; but it proved 
ineffectual, till provision was made for it by acts of 
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parliament, viz. 5 R. %. c. 3. — 6 R. 2. c. 8.— rl4 
R. 2. c. — 4 H. 7. c. 10. But because it provokccj 
foreign princes to do the like, it was repealed by the 
statute 1 Eliz. c. 13. with certain provisions made in 
the case by that statute and the statutes of 5 Eliz. c, 5, 
and 13 Eliz. c. 15 But now by a late act of parlia* 
ment, 1 2 Car. 2. entitled, *f An act for encouraging \ 

of navigation/' the use of foreign ships is in a great 
measure restrained. 

And upon the whole matter it will appear from the 
several acts of parlpment thatliave been made for the 
support and increase of trade, and for the keeping of 
the sea open to foreign and English merchants and \ 

merchandise, that there is now no other means for 
the restraint of exportation or importation pf goods 
and nierchandises in times of peace, but only when 
and where an act of parliament puts any restraint^ 
Several acts of parliament having provided guehmere 
soit overt y it may not be regularly shut against the \ 

merchandise of English, or foreigners in amity with 
this crown, unless an act of parliament shut it out, 
as it hath been done in some particular cases, and may 
te done in others. 

(De Port. Mar. Pi. 11. Cap. 8. J 
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